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 City of Springfield Public Health Commission -
1145 Main Street, Suite 208
Springfield, Massachusetts 01103

Re:  Public Health Council Hearing on Pélmer_Renewable Energy, LLC.

- Dear Chairperson Wilson:

This letter is intended to set forth Palmer Renewable Energy, LLC’s (“PRE”) strenuous
opposition to any requirement by the City of Springfield that PRE be required to apply for a
“noisome trade” site assignment pursuant to G.L. c. 11 1, § 143, participate in a site assignment
hearing or obtain such a site assignment. For the reasons outlined below, the City cannot
lawfully apply G.L. c. 11, § 143 to its project and any further attempts to do so will only give
rise to more litigation and millions of dollars in potential City liability to PRE. ‘

Background

On November 18, 2015, the Public Health Council (“PHC”) reportedly passed the
- following Motion: _ . .

I move that the PHC advise the Director of Public Health to hold a public hearing for the
purpose of considering whether to issue a letter to Palmer Renewable Energy in
substantially the same form as submitted in the record of this meeting entitled Draft
Letter to PRE. o

The Draft Letter asserts that PRE is a “noisome trade” and would require PRE to apply for a
noisome trade site assignment under G.L. ¢. 11 1, § 143. Recently, the PHC published notice for
a public hearing on January 20, 2016, after which “the Director of Public Health, upon advice of
the Public Health Council, may request that PRE submit a site assignment application to the -
Public Health Council. Thereafter, the Public Health Council will conduct a public hearing in
accordance with G.L. c. 111, § 143; Chapter 533 of the Acts of 1980 and Chapter 175 of the
Ordinances of the City of Springfield.” The Notice also states that “the purpose of the hearing is
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- to ensure the public, health, safety, welfare and environment will be protected.” For the
following reasons, PRE vigorously opposes any such action.

A Board of Health Action That Is Unreasonable, Arbitrary, Whimsical or Capricious Is
Invalid

Under federal and state constitutional substantive due process standards, board actions
must bear a rational relationship to a legitimate public purpose. Under the Massachusetts Home
Rule Amendment, board of health actions cannot be “inconsistent” with the General Laws. Art.
89, Section 6, of the Amendments to the Massachusetts Constitution; Easthampton Sav. Bank v.
City of Springfield, 470 Mass. 284, 288-289 (2014); St. George Greek Orthodox Cathedral of W.
Massachusetts, Inc. v. Fire Dep't of Springfield, 462 Mass. 120, 125-126 (2012). Under G.L.

c. 111, § 31, board of health regulations must be “reasonable.”1 In addition, under G.L. c. 111,
§ 143, board of health authority is limited to a “trade or employment which may result in a
nuisance or be harmful to the inhabitants, injurious to their estates, dangerous to the public
health, or may be attended by noisome and injurious odors.” “Regulations promulgated undeér

§ 143 may be struck down ... if they are shown to be ‘unreasonable, arbitrary, whimsical or
capricious’.” Arthur D. Little, Inc. v. Commissioner of Health and Hospitals of Cambridge, 395
Mass. 535, 553 (1985). .

By subjecting PRE to a burdensome and unlawful site assignment process, the City will
be violating each of the foregoing constitutional and statutory provisions. As outlined at the end
of this letter, PRE views such action as continued harassment of the project under color of law,
for which PRE will not hesitate to bring an action for millions in damages.

The Public Health Council Vote of November 18, 2015 for a Public Hearing Is Void

The PHC vote of November 18, 2015 is void because the PHC lacked a quorum at that -
meeting. Under Chapter 533 of the Acts of 1980, the PHC is to have 15 members. Currently,
only 11 persons have been appointed to the Public Health Council. However, when there is a
vacancy on a public body, a quorum is still measured by the number of members of the public
body as constituted. See Gamache v. Town of Acushnet, 14 Mass. App. Ct. 215,219 (1982)
(noting that a Town bylaw established a-board of appeals of five members, and a temporary
vacancy did not alter that bylaw). In order to have a quorum, the PHC meetings must have a
majority measured against the 15 members constituted under Chapter 533, not the 11 currently

1 Although the City Council passed Chapter 175 of the Ordinances establishing a fee schedule for applications for
such site assignments, the PHC has not passed any regulations requiring a site assignment. On November 5, 2015,
PRE filed formal public document requests for the final regulations and the minutes of any board meeting at which
they were considered or voted on. The PHC has not responded. Moreover, the PHC has not followed the
procedures set forth in M.G.L. c. 111, § 31 that: “a summary of [the regulations] shall be published in a newspaper
of general circulation” and that “a board of health shall file with the department of environmental protection ... all
rules and regulations that have been adopted ...”. '
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appointed members. Thus, a quorum of the PHC is 8 members. At the meeting of November 18,
only 7 members were in attendance. Lacking a quorum, the vote of November 18 was void and
of no legal effect. '

The Public Hearing Notice Is Legally Deficient Because the Public Health Council Does Not
Have the Authority to Hold a Site Assignment Hearing Under Chapter 533 of the Acts of
1980 ' ‘ _

The above-referenced Notice states that if the Director of Public Health? requires PRE to
apply for a site assignment, that the Public Health Council will hold a site assignment hearing.
The PHC has no authority under Chapter 533 to require PRE to apply for a site assignment or to
hold a site assignment hearing. To the extent that any City of Springfield agency has any such
authority under Chapter 533 and G.L. c. 11 1, § 143, it would be the Director of Public Health,
not the PHC. Under Chapter 533, “the Commissioner [not the Public Health Council] shall
perform the duties, and except as provided in section 3, shall have all the powers imposed and
conferred upon the board of health of the City of Springfield by general or special laws and such
other similar duties as may be prescribed by ordinance.”

The authority of the PHC under Section 3 of Chapter 533 is solely to “make and
promulgate rules and regulations such as boards of health may make under general and special
laws.” The PHC has not passed any regulation. Beyond promulgating rules and regulations, the
only other responsibility delegated to the PHC under Section 3 of Chapter 533, is that it may
“advise the Commissioner on all matters related to the health and sanitation in the City . . .”.
Thus, the remainder of its role is strictly advisory. Chapter 533 does not give the PHC any legal
authority to act as the board of health of the City in any respect other than to “make and
promulgate” regulations.

General Laws chapter 111, Section 143, under which the PHC is purporting to act in the
Notice, confers jurisdiction over noisome trades to the “board of health.” Thus, in the City of
Springfield, under Chapter 533, that authority resides in the Director of Public Health, who
“shall have all of the powers imposed and conferred upon the board of health of the City of
Springfield.” Thus, the PHC cannot hold a site assignment hearing, or indeed, order PRE to
submit a site assignment process under Section 143.

City Board of Health Jurisdiction Over PRE Under G.L. c. 111, § 143 Is Preempted and
Superseded by the Legislature’s Grant of Exclusive Jurisdiction to the MassDEP Under

G.L.c. 111, § 142B

In K.R. Rezendes, Inc. v. Bd. of Health of Freetown, Civil Action No. 2000-1257A (May
26, 2005) and in City of Malden v. Flynn, 318 Mass. 276, 278 (1945), the Courts ruled that,
where there is a conflict between a board of health’s exercise of Jjurisdiction under G.L. c. 111,

% Chapter 533 of the Acts of 1980 refers to this position as the Commissioner of Public Health. Currently, this
position in the City is held by the Director of the Department of Health and Human Services, Helen Caulton Harris.
In this letter, we will use the term used by the PHC, “Director of Public Health.”
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§ 143 and a more specific grant of jurisdiction over the same type of activity under a more
specific provision of chapter 111, board of health action under Section 143 is unauthorized.
Because air emissions are regulated by the Massachusetts Department of Environmental
Protection (“MassDEP”) under the more specific provisions of G.L. c. 111, § 142B, the City’s
authority to regulate air emissions under Section 143 is preempted. Moreover, under G.L. c.
111, § 31C, local board of health authority over air pollution is expressly limited to regulations
that have been previously approved by the MassDEP, which has not occurred here.

Whatever authority boards of health once had under Section 143 to require a site
assignment of a facility based on air pollution, that authority has been preempted by the air
permitting process administered by the MassDEP under the G.L. c. 11 1, § 142A-], the
Massachusetts Clean Air Act. In particular, the legislature delegated authority to regulate,
control and permit sources of air pollution to the MassDEP under the G.L.c. 111, § 142B.
Specifically, G.L. c. 111, § 142B expressly preempts local regulation of air sources by providing
that “the department shall control pollution of the atmosphere within” the state. Even if not
expressly preempted, local board of health regulation of air emissions is impliedly preempted by
the comprehensive grant of regulatory authority to the MassDEP. Moreover, G.L. c. 111, § 31C
specifically requires that a board of health obtain prior MassDEP approval of any local
regulations adopted to control air pollution. Thus, as the May 16, 2011 letter from MassDEP to
the City referenced below makes clear, the City’s jurisdiction to require a noisome trade site
assignment of the PRE project based upon air emissions is superseded and preempted by the fact

that the MassDEP has plenary authority over air emissions.

Where a conflict between two statutes exists, Massachusetts rules of statutory
construction require that (1) the later enacted statute is to be taken to supersede the earlier; and
(2) a specifically applicable provision trumps one of general applicability. See Lukes v. Bd. of
Election Comm'rs of Worcester, 423 Mass. 826 (1996). In City of Malden v. Flynn, the Supreme
Judicial Court evaluated the authority of a board of health under Section 122 of Chapter 111.

The analysis there applies equally as well to the conflict within Chapter 111 between Section 143
and the more recently enacted Massachusetts Clean Air Act at Section 142B that confers
permitting authority on MassDEP, and Section 31C that affords boards of health limited

authority to regulate air pollution only after MassDEP approval. The Malden court recognized
that the various sections of Chapter 111 created conflict and had to be read in light of each other -
to understand the particular scope of the authority conferred by other provisions. In its opinion,
the Supreme Judicial Court stated: :

However broad and general the language of G. L. c. 111, Section 122, may be in

- conferring authority upon boards of health to abate nuisances, to eliminate sources of filth
and to remove causes of sickness, it cannot rightly be held to apply to the collection and

 transportation of garbage in so far as the control of this matter is specifically conferred
upon the boards by Sections 31A and 31B of said c. 111. These last mentioned two
sections comprise parts of a single chapter and must be construed, not only with reference
to each other but also with reference to the remaining sections in said chapter, as portions
of a harmonious and practical system of legislation designed to protect the public health.
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Hite v. Hite, 310 Mass. 294 (1938); Killiam v. March, 316 Mass. 646 (1944). While the
general authority conferred upon boards of health by Section 122 was broad enough to
include the collection and transportation of garbage as long as said section stood alone,
the subsequent enactments dealing with this particular subject matter limited the scope of
Section 122, and that section must now be considered to apply only to such cases within
its general language as are not within the provisions of these subsequent enactments.
Copelandv. Mayor & Aldermen of Springfield, 166 Mass. 498 (1896); Cambridge v.
John C. Dow Co., 185 Mass. 448 (1 904); Boston & Albany Railroad v. Public Service
Commissioners, 232 Mass. 358 ( 1919); McKenna v. White, 287 Mass. 495 (1934);
Clancy v. Wallace, 288 Mass. 557 (1934).

Section 143 was first enacted in 1692 and most recently amended in 1902, whereas the
Massachusetts Clean Air Act at Section 142B was enacted in 1954 and has been amended
several times, including significant amendments in-1985 and 1995, See, e.g., St. 1933, c. 269

'§2; 8t. 1975, ¢. 672 § 3; St. 1985, c. 335, § 1; and St. 1995, c. 39, § 7. In contrast to the very
general site assignment provision in Section 143 that was designed to address local nuisance
conditions caused by piggeries and stockyards, the MassDEP regulations, particularly the air
plan approval process outlined in 310 CMR 7 .02, are specifically focused on measuring and
maintaining strict emissions standards to ensure air quality and public health. MassDEP
promulgated the regulations regarding air plan approval at 310 CMR. 7.00, et. seq., pursuant to
the statutory authority in G.L. c. 111, § 142A. Furthermore, 310 CMR 7.02 contains a
comprehensive regulatory scheme to ensure that the Commonwealth and local jurisdictions
comply with the stringent air quality requirements imposed by the federal Clean Air Act, 42
U.S.C. §§ 7401 — 7671q, and the Massachusetts Clean Air Act,G.L.c. 111, §§ 142A-). The
regulations at 310 CMR 7.02 require new facilities like PRE to receive a plan approval from the
MassDEP confirming that the project complies with the ambient air quality standards adopted by
the Commonwealth to ensure compliance with the federal standards. PRE has obtained such an
air plan approval from MassDEP after a multi-year public permitting and adjudicatory hearing
process.

The MassDEP Has Already Advised the City That It’s Noisome or Nuisance Concerns Are
Addressed in the Air Plan Approval

Under G.L. c. 111, § 143, a board of health may request advice from the MassDEP
“previous to the assignment of places for the exercise of any trade or employment referred to in
this section.” Pursuant to Section 143, the City’s Director of Health specifically requested the
MassDEP to advise the City regarding the need for a noisome trade site assignment. The
MassDEP responded in the attached letter, dated May 16, 2011. (Exhibit A) In essence, the
MassDEP informed the City that PRE is not a noisome trade or nuisance. First, the MassDEP
confirmed that “to the best of our knowledge, no wood fueled facility has been regulated under
M.G.L. c. 111, § 143 . . .” The MassDEP went on to state “with respect to the substance of the
‘noisome’ or nuisance concerns that you have raised in your letter, please note that the MassDEP
draft Non-Major Comprehensive Plan Approval (Plan Approval) contains conditions that address
these types of ‘noisome’ or nuisance conditions, including odor, noise and fugitive emissions.”
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Throughout the permitting process, PRE worked closely with its neighbors, City officials
and state officials to ensure the safety and maximize the benefits of its project. PRE met with the
PHC in 2009.2 The City received and had full opportunity to comment on PRE’s permits and
approvals (including PRE’s Application for Air Plan Approval and a PRE’s Health Risk
Assessment). During its review of PRE’s Application for Air Plan Approval, MassDEP
~ reviewed the extensive public comments and took those concerns into account when it issued the

Air Plan Approval. For example, following its review of public comments on the draft Air Plan
Approval, MassDEP revised certain conditions in the Emission Limitation and Restrictions
section of the permit to incorporate updated BACT emission rates for filterable PM, total PM-10,
total PM 2.5 and volatile organic compounds.

Not only was there a robust public comment process regarding PRE’s air permit, the
MassDEP held a nearly two year long adjudicatory procéeding, with extensive expert testimony
and advanced legal representation by respected environmental organizations, such as
Conservation Law Foundation and Toxics Action Center. The City had both notice and
opportunity to participate in the adjudicatory proceeding and, having failed to do so, is
collaterally estopped from re-litigating the same issues resolved by the MassDEP adjudicatory
hearing in a wholly new site assignment process. The adjudicatory proceeding specifically
addressed the issue of whether the MassDEP Air Plan Approval was sufficiently protective of
public health in the City of Springfield. The Presiding Officer concluded that “PRE’s PM2.5
emissions will comply with both the current NAAQS (“National Ambient Air Quality ‘
Standards™) and the recommended NAAQS [, and since] the NAAQS are based upon a
scientifically rigorous assessment of current research and they are specifically designed to
‘protect the public health, including particularly susceptible subpopulations, the Air Plan
Approval will riot cause or contribute to a condition of air pollution.” In the Matter of Palmer
Renewable Energy, LLC, Docket No. 2011-021 and -022, Recommended Final Decision A fter
Remand, p. 53-54 (July 9, 2012), attached hereto as Exhibit B.

No Evidence that PRE Is a Section 143 Trade or Employment

The concept of requiring PRE to apply for a site assignment was initiated by a Petition
filed by 24 individuals on March 15, 2011. Those Petitioners filed a “Statutory Petition’
requesting the board of health to conduct a site assignment hearing under G.L. c. 111, § 143 with
respect to the PRE project. The Petition did not, however, describe how the PRE project

* PRE also met with the State Department of Health, the MassDEP and the Execiitive Office of Energy and
Environmental Affairs multiple times throughout the permitting process.

* Section 143 makes no mention of a “statutory” or any other form of “petition” for a site assignment. Under the
statute the authority lies solely with the board of health and such citizen petitions have no legal significance
whatsoever.
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justified the invocation of Section 143. Aside from using the term “incinerator,” the Petition
merely incorporated by reference PRE’s Environmental Notification Form and Notice of Project
Change as “prov[ing] the nature of the project and the need for a site assignment.”. On its face,
the Petition fails to demonstrate any of the statutory conditions for which Section 143 is
specifically intended. Section 143 only applies to a “trade or employment which may result in a
nuisance or be harmful to the inhabitants, injurious to their estates, dangerous to the public
health, or may be attended by noisome and injurious odors.”

The Petitioners who filed the “Statutory Petition” sought to subject PRE to a site
assignment proceeding because they claimed it was an “incinerator.” Some of these same people
were parties to the adjudicatory proceeding appeal of PRE’s Air Plan Approval and litigated the
public health issue fully in that forum and lost. In addition, at least one of these same Petitioners
(other individuals and the Springfield City Council) appealed PRE’s building permits on the
claim that the project constituted “incineration” and involved “poisonous gases” raising many of
the same health issues asserted before the PHC. In his decision re-instating PRE’s building
permits, Judge Sands of the Land Court ruled against the Petitioners by finding that PRE’s
project did not involve “incineration” and did not involve “poisonous gases.” Palmer Renewable
Energy, LLC v. Zoning Bd. of Appeals of Springfield, 12 PS 461494 and 12 PS 468569 (AHS),
Mass. Land Ct. August 14, 2014, affirmed by Palmer Renewable Energy, LLC v. Zoning Bd. of
Appeals of Springfield, (Mass. App. Ct. Rule 1:28) 14-P-1630 (September 8, 2015); review
denied (October 30, 2015). Based on this comprehensive judicial record, the project is not an
incinerator. This eliminates the Statutory Petition’s primary basis for insisting that the project
required a site assignment. ‘

The only other support for an assertion that PRE’s project will be “harmful to the
inhabitants, injurious to their estates or dangerous to the public health” is a statement in the Draft
Letter to PRE attached to the [Statutory Petition] that:

The area that this project is located in includes sensitive populations that suffer
disproportionate health impacts. As articulated in the comments from the Massachusetts
Department of Public Health/Bureau of Environmental Health (DPH), during the MEPA
process, health outcome data for the Springfield area indicate that there is an elevated
disease burden in the community related to existing background conditions. The area has
also been identified as an Environmental Justice community.

The fact that the area has been identified as an Environmental Justice Community has already
been addressed by PRE in full compliance with applicable law. Moreover, there is nothing in
Section 143 that supports requiring a site assignment based upon environmental justice
considerations. In his November 19, 2010 Certificate on PRE’s Notice of Project Change, the
Secretary of Energy and Environmental Affairs concluded that PRE complied with the
Commonwealth’s Environmental Justice Policy. In addition, the issues of disproportionate

* Since the Petition was filed in 201 1, the courts have ruled that PRE’s project is not “incineration” and does not
involve “poisonous gases.” The fact that PRE is allowed “as of right” in the industrial zone where it is located, as
held by the Massachusetts Land Court, is evidence that its project will not constitute a Section 143 “nuisance.”
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health impacts and the City’s status as an Environmental Justice Community were fully litigated
in the aforementioned Adjudicatory Hearing on PRE’s air plan approval, by some of the same
Petitioners here. The MassDEP’s 78-page Recommended Final Decision After Remand
expressly resolved both of these issues. In summary, the MassDEP found that “[t)he Petitioners’
argument that MassDEP’s reliance on NAAQS does not sufficiently consider the particularly
susceptible population in this area is not persuasive.” Recommended Final Decision at p. 50.
The environmental justice claim was addressed as well: “[t]he EPA’s Environmental Appeals
Board has stated “that *[i]n the context of an environmental justice analysis, compliance with the
NAAQS is emblematic of achieving a level of public health protection that, based on the level of
protection afforded by a primary NAAQS, demonstrates that minority and low-income
populations will not experience disproportionately high and adverse health or environmental
effects due to exposure to relevant criteria pollutants’.” Id. at 51. :

In contrast, Arthur D. Little, Inc. v. Comm r of Health and Hospitals of Cambridge, 395
‘Mass. 535 (1985) is a good example of a situation where a board of health properly applied
Section 143 to a specific industry. In that case, the Supreme Judicial Court upheld the
Cambridge Board of Health’s use of Section 143 to prohibit Arthur D. Little’s chemical warfare
laboratory, because the subject chemical warfare agents were “highly toxic and extremely
hazardous” and that “Sarin and Soman are extremely toxic ‘nerve gases’ ... and are among the
most potent synthetic toxic agents known.” Thus, the Scientific Advisory Committee in
Cambridge concluded that the risks associated with Arthur D. Little’s chemical warfare research
were “unacceptable.” In this case, there is simply no such evidence. It is laughable to compare
PRE’s biomass plant with a chemical warfare agent laboratory, which handled some of the most
toxic substances known to man, or to extrapolate the dicta in the Arthur D. Little case to the PRE

case.

According to the MassDEP’s Board of Health Guidebook, “[s]Juch businesses include
piggeries, slaughterhouses, junk yards, garbage and rubbish collection sites, and chemical
plants.” MassDEP BOH Guidebook, May 1997, p- 20-2. To the extent that the case law actually
discusses the harmful nature of trades or employments, the cases involved truly obnoxious or
dangerous operations such as: anthrax laboratories, American Friends Service Committee of
Western Massachusetts v. Comm’r of DEP, 30 Mass. App. Ct. 457 (1991); chemical warfare
agents, Arthur 'D. Little, Inc. v. Comm’r of Health and Hospitals of Cambridge, 395 Mass. 535
(1985); piggeries, Town of Seekonk v. Nunes, 2 Mass. App. Ct. 340 (1974); Woburn v. Sousa,
338 Mass. 547 (1959); slaughterhouses, City of Revere v. Riseman, 280 Mass 76 (1932); fish
byproducts, Board of Health of Wareham v. Marine By-Products Co., 329 Mass. 174 (1952);
raising fowl, City of Waltham v. Mignosa, 327 Mass. 250 (1951). 6

¢ Almost all of the case law under Section 143, such as City of Revere v. Blaustein, 320 Mass. 81 .
(1946), a case involving a truck painting operation, dealt with procedural failures that precluded the regulated
industries from challenging their designation as a “noisome trade” and does not go the merits of whether the actual
activity may constitute such a trade or employment. Thus, there has been no judicial determination that activities
such as “truck painting” constitute the types of trades that can be considered “noisome” under Section 143.
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~Any Board of Health Action Regarding Biomass Plant Site Assignment Is Frozen as to PRE

In addition to being preempted and facially invalid, the application of any new PHC regulation to
the PRE project has been frozen under G.L. c. 111, § 127P by virtue of PRE having obtained the
Planning Board’s endorsement of an Approval Not Required (“ANR”) Plan, pursuant to G.L. c.
41 § 81P. Under G.L. c. 111, § 127 P, the provisions of the local board of health regulations in
effect at the time PRE submitted its ANR plan to the Planning Board remain in effect for three
years from the date that the Planning Board endorsed the plan. On January 21, 2010, the
Planning Board endorsed PRE’s ANR plan. For three years after that date, board of health
regulations were frozen. The three year freeze in health regulations afforded by Section 127P
has been extended by four more years by the Permit Extension Act, Section 173 of Chapter 240
of the Acts of 2010, as extended by Sections 74 and 75 of Chapter 238 of the Acts of 2012;
Thus, until January 21, 2017, PRE’s project is subject only to any PHC regulations in effect on
January 21, 2010.

- Wrongful Action by the City Could Result in up to $200M in Damages

Any order or regulation that forbids or unfairly limits PRE’s operations can be
immediately appealed to a jury in Superior Court. G.L. c. 111, § 149. A jury may “alter, affirm
or annul” the order. General Laws chapter 111, section 150 expressly provides PRE with the
right to recover damages from the City for wrongful invocation of the § 143 site assignment
process. Thus, if the PHC proceeds, it will subject the City to yet another expensive lawsuit that
could result in substantial damage awards against the City. As an example, in the K.R. Rezendes
v. Board of Health of Freetown, my firm recovered a judgment of $3.2 M from the Town of
Freetown. In this case, the damages are much higher, in the range of $50M - $200M.

Not only will PRE have a cause of action against the City under G.L. c. 111, § 150,
action along the lines suggested in the Notice from the PHC, this conduct will continue a pattern
of City harassment in violation of PRE’s constitutional rights. First, the City Council, which had
originally granted a Zoning Special Permit to PRE in 2008, revoked that Special Permit in May,
2011. (PRE’s lawsuit against the City Council for that action is now pending in Land Court.)
Second, the City Council appealed PRE’s building permit to the Zoning Board of Appeals based
upon the absence of a Special Permit. Third, the Zoning Board of Appeals revoked PRE’s
building permits based upon an unlawful interpretation of the Zoning Ordinance. In an appeal to
the Land Court, PRE successfully reversed the ZBA’s revocation of the building permits.
Fourth, the City Council appealed the Land Court decision to the Massachusetts Appeals Court.
The Appeals Court upheld the Land Court decision reinstating the building permits. Fifth, the
City Council sought further appellate review from the Supreme Judicial Court, even though
members of the City Council were quoted as having little confidence in the prospects of such an
appeal. The SJC denied further appellate review. Sixth, before the ink was dry on the SJIC’s
rejection of the City Council’s application for further appellate review, the PHC passed the
motion to have the public hearing PRE now opposes.
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The foregoing demonstrates an intentional and concerted pattern of official City conduct
aimed at denying PRE its constitutional rights. If the City persists in pursuing the site
assignment process, PRE will not hesitate to file an action against the City pursuant to General
Laws chapter 12 §§ 11H & 111 and 28 USC § 1983 for recovery of damages for violation of state
and federal civil rights, respectively. « ‘

Very truly yours,

iy, Wisthei Lnpp)

Thomas A. Mackie ,

cc:  Edward M. Pikula, City Solicitor (By first class mail)







VIt 958 Commonwealth of Massachusetts
Executive Office of Energy & Enviranmental Affairs

Department of Environmental Protection
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DEVAL L. PATRICK : RICHARD K. SULLIVAN JR.

Bavernor . Becratary

TIMCTHY P, MURRAY . KENNETH L. KIMMELL

Lisutanant Governor Commuseoner
May 16, 2011

Helen R Caulton- Harris, Director
Division of Health Services

City of Springfield

95 State Street ~
Springfield, Massachusetts 01103

Re: Letter dated March 29, 2011 — Palmer Renewable Energy Project
Dear Director Caulton — Harris,

Thank you for your letter of March 29, 2011 seeking advice from the Department of
Environmental Protection (MassDEP) pursuant to MGL c. 111 s. 143 regarding the proposed
Palmer Renewable Energy (PRE) project located on 1000 Page Boulevard in Springfield.
MassDEP appreciates your concern about the potential impacts this project may have on
sensitive populations within the City of Springfield. -

Your first question asks for information on the assignment of “noisome trade” sites under MGL
C. 111s..143. Since the Springfield Division of Health and Human Services (DHHS) is
considering jurisdiction over the PRE project under the noisome trade statute, MassDEP
recommends that you retain legal assistance to thoroughly examine this question and advise you
accordingly. To the best of our knowledge, no wood fueled facility has been regulated under
MGL C.111 s. 143 since the adoption of MGL ¢. 111 142 A — J and its companion regulation at
310 CMR 7:00. With respect to the substance of the “noisome” or nuisance concerns that you
have raised in your letter, please note that the MassDEP draft Non- Major Comprehensive Plan

. Approval (Plan Approval) contains conditions that address these types of “noisome” or nuisance
conditions, including odor, noise and fugitive emissions. It is our understanding that issues such
as traffic and other potential localized health impacts can be addressed through a Host
Community Agreemnent between the City and PRE.

Your second question asks whether the proposed site satisfies the site suitability criteria cited
under MGL C. 111. 5.150A. The PRE project as currently proposed plans to use green wood
chips, also known as “virgin” or “clean” wood, which are not considered “solid waste” under
MassDEP regulations. Therefore, the project would not be subject to this law or its companion
regulation at 310 CMR 16.00 because the facility will not be combusting a “solid waste”.

This Information is available in alternate format. Cafl Michelle Waters-Ekanem, Diversity Director, at 617-292.5751. TDD& 1-866-538-7622 or 1.617-674.6868
MassDEP Website: www.mass.govidep :
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Your third question is about the emissions from the PRE facility in relation to the PMa2.s National

Ambient Air Quality Standard (NAAQS). The NAAQS are health-based standards established

by the Environmental Protection Agency (EPA) under the Clean Air Act that are designed to

protect sensitive populations such as people with diseases, children and the elderly. The ;
predicted impacts from the PRE facility indicate that the current 35 ug/m? PM2s5s NAAQS will be
met by a comfortable margin. If the PM2s standard were to be revised and strengthened by EPA

at some point in the future to 30 ug/m? (as MassDEP has previously requested the agency to do)

then there is still a margin of additional protection provided beyond the inherent and '

conservative protections built into the standard.

In addition, you express a concern that the plant may not meet its emission limits and could
cause an exceedence of the NAAQS. When MassDEP approves a new source of air pollution,
 the approval includes an array of systems to assure conformance with any emission limitation.
They include continuous emission monitors, stack tests and unannounced inspections. Please
also note that MassDEP’s draft Plan Approval restricts the volume of fuel that can be consumed
by the facility, regardless of moisture content. When violations are detected, MassDEP has a
number of enforcement tools it can utilize to assure compliance, including the imposition of
monetary penalties. Finally, your.request for a more detailed impact analysis (source interaction)
has been submitted to the program for its consideration when evaluating comments from the

public hearing that was conducted on April 5, 2011.

~ In your final question you request that MassDEP delay the issuance of any Plan Approval of the
PRE project unti] a final Host Community Agreement is reached with the developer of the
project based upon your reading of M.G.L. ¢. 30, s. 61. That statutory provision is part of the
Massachusetts Environmental Policy Act (MEPA), and requires state agencies to make findings
to avoid, minimize and mitigate environmental impacts in the centext of MEPA. Please be
aware that pursuant to the MEPA regulations at 301 CMR 1 1.12(5), such findings are only
required where the Secretary of Energy and Environmental Affairs required an Environmental
Impact Report (EIR). In this case, MEPA review has already been completed, and no EIR was
required; MassDEP is not therefore required to make findings under M.G.L. ¢. 30, s. 61 prior to
issuing a final Plan Approval. . However, as you pointed out, the MEPA certificate envisioned
that the City, PRE, DPH and MassDEP would cooperate on matters of mutual interest, so
MassDEP would be willing to incorporate certain host community commitments into its Plan
Approval to assure that they are fulfilled.

If 'you have any further questions please feel free to contact the undersigned or Mr. David
Howland of my staff at 413-755- 2280.

Sincerely,

Michael Gorski, Regional Director

Cc.  Suzanne Condon, DPH
Marc Simpson, DEP
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- INTRODUCTION

These consolidated appeals concern the Conditional Approval to Construct for th¢
Comprehensive P@an Approval (“Permit” or “CPA”) that was issued pursuant to 310 CMR 7.02
by the Western Regional Office of the Massachu_setts Department of Environmeﬁtai Protection
(“MassDEP” or “Department™) for the power plant proposed by Palmer Renewable Evnergy,. LLC
(“PRE”) at 1000 Page Boulevard, Springfield.! The plant is designed to generate electricityv‘
from the combustibn of wood, making it a biomass ‘energy source. The appeals are being
pursued by the Conservation Law Foundation (*CLF”), on behalf of: itself and its members, the
Toxics Action Center (“TAC”) and its members, Arise for Social Jusﬁce (“Arise”) ana its
members, and a Citizen Group, consisting of éixteen citizens of the Commonwealth (all
petitioners are collécﬁvely “the Petitioners™). The members of the Citizén Group reside as
féllows in these municip_alities: eight in Springfield, two in Chicopee, one in Westfield, one in

Longmeadow, two in Leverett, one in Whately, and one in Indian Orchard.

! Because the appeals have been consolidated, they will be referred to herein as a single appeal.
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CLF is a nonprofit environmental advocacy organization with offices throughout New
England. Ariseisa “non-profit, low-income, membership, anti-oppression advocacy group in
Springfield, Massacﬁusetts that aims to build awareness and political power for the poor.” Arise
is located in Springfield, less than three miles from where the plant would be constructed.
Bewsee Afﬁ, p. 1.2 TAC is an environmental groupvthat works with communities to prevent and
cleanup pollution at the local level. TAC is located in Boston.

The site is presently owned by Palmer Péving Corporation. An existing asphalt plant will
remain on site, Approximately seven of the existing thirteen acres at the site will be dedicated to
 the biomass facility. The asphalt plant will continue operating, but the biomass facility will
displace an asphalt recycling operation currently located on the northern part of the site. The site
is bounded by Page Boulevard (Route 20) and a Friendly’s Restaurant to the south, Cadwell
Drive to the east (a private roadway accessing a Western Massachﬁéeﬁs Electric Company
(WMECO) service facility and a pfinﬁng company), and WMECO transmission lines and the
Route 291/Route 20 interchange to the west. Electricity generated from the plant will be
- supplied to the regional grgd"'via an on-site or off-site switch gear and connection fo the abutting
115kV WMECO transmission lines. |

‘The Permit was required under 310 CMR 7.02(1)(b) because the proposed plant would
emit contaminahts to the ambient air, PRE filed an application for Comprehensive Plan
Approval under 310 CMR 7.02(5)(a). See Permit, p. 17. The Permit was issued following a
lengthy permitting process. See Permit, pp. 1-66. As originally proposed in 2008, the plant was
to be a 38 megawatt biomass-fired plant, using conétruction and demolition dei;ris as its principal
" fuel. Permit, p. 1. It was classified as a “major source” with a potential to emit more than 50 -

tons per year (or “tpy”) of nitrogen oxides (NOx) and more than 100 tons of carbon monoxide

2 «Aff” shall refer to affidavits and “PFT” shall refer to pre-filed testimony.
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(CO). Id. at2; 310 CMR 7.02; 310 CMR 7.00: Appendix C’(dcﬁnition of Major Source)'.b In

| response to regulators and the public, PRE later revised its applicatioﬁ to eliminate the use of

| construction and demolitioﬁ debris and proposed green wood chips derived frorﬁ tree pruning

- and land clearing as its primary fuel source. The change enabled PRE to reduce its potehﬁal
emissions below the major source thresholds and obtain “non-major source” classification. See
310 CMR 4.10(2)(b) and 4.10(2)(c) (discussing non-major and major CPA category
descriptions). ' |

The plant is presently designed to generate 35 megawaitts of electricity from green wood

chips. Permit, p. 2. The Permit specifies the types of wood that must be used, limiting the
facility to usiné “cléan wood fuel,” as defined in the Permit. Generally, no forest timber may be
harvested for the purpose of PRE’s use. The Permit not only details the types and sources of
wood that can be used and not used, it also requires monitoring, testing, and record keeping to
ensure compliance with the clean wood and source specifications. Permit, p. 14.

- The Petitioners claim that the plant will emit harmful ajr pollutants, adversely impacting
individuals, including some of the Citizen Group’s members, who live close té the plant. The
Petitioners'add that some of the‘ individuals who live in proximity to the plant are particularly
susceptible to harm because they suffer from asthma, other réspiratory illnesses, cardiovascular
disease, or age-related disabilities. In their Notice of Claim, the Petitioners contend that because
of the plant’s proximity to particularly vulnerable individuals “no conceivable permutation of
this air permit for a utiiity scale biomass power plant using existiﬁg téchnology at this particular
location could be consistent 'with the Department’s statutory obligations to protect against

damage to the environment and public health.” CLF Notice of Clafm, p. 9.
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In particular, the Petitioners assert thét the Permit will allow the plantv to exceed various
emission thresholds for “PM2.5 particulates” and cause or contribute to a condition of air
pollution, constituting a violation of 310 CMR 7.()2(3)@)(3). PM2.5 particulates are known as -
air pollutants with a diameter of 2.5 micrometers or less. These particles generally come from
activities that burn fossil fuels, such as traffic, smelting, and metal processing. The Petitioners
also contend that the plant will emit more carbon monoxide than projected, requiring PRE to be
permitted as a major source, instead of a non-major source. Lastly, the Petitioners contend that
the Permit inadequately addressed potential greenhouse gas (“GHG") emissions because
MassDEP did not perform a Best Available Control Technology (“BACT”) analysis and did not
comply with the Global Warming Solutions Act?

The parties submitted written testimony and exhibits and elected to have this appeai
resolved without a hearing and cross examination of the witnesses. See 310 CMR 1.01(13)(g).
PRE and MassDEP previously moved to dismiss the appeals on numerous grounds, including
standing, The Petitioners opposed those motions. After reviewing the pleadings and applicable
law and hearing argument on the issues, I recommend that MassDEP’s Commissioner issue a
Final Decision upholding the Permit and allowing MassDEP’s and PRE’s motions to dismiss
with respect to standiﬁg. The MassDEP decisional law on this standing issue is split and

ambiguous. Given this, my recommendation is primarily grounded in the plain meaning of the

3 “BEST AVAILABLE CONTROL TECHNOLOGY means an emission limitation based on the
maximum degree of reduction of any regulated air contaminant emitted from or which results from any
regulated facility which the Department, on a case-by-case basis taking into account energy,
environmental, and economic impacts and other costs, determines is achievable for such facility through
application of production processes and available methods, systems and techniques for control of each
such contaminant. The best available control technology determination shall not allow emissions in
excess of any emission standard established under the New Source Performance Standards, National
Emission Standards for Hazardous Air Pollutants or under any other applicable section of 310 CMR 7.00,
and may include a design feature, equipment specification, work practice; operating standard, or
combination thereof.” 310 CMR 7.00 (definition of BACT). '
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statutory and regulatory bases asserted by Petitioners for standing (G.L. c. 30A §10A and 310
~ CMR 1.01(6) and(7)) and two recent decisions from the Supreme Judicial Court.* See Board of

Health of Sturbridge v. Board of Health of Southbridge, 461 Mass. 548 (2012); School

Committee of Hudson v. Board of Education, 448 Mass. 565 (2007). The Citizen Grdup could

have attempted to intervene in the Permit proceedings under Matter of Riverside Steam &

Electric Co., Docket No., 88-132, Decision and Order on Motions to Intervene (July 15, 1988)
but it failed to do so. In sum, I have concluded that there is no constitutional, statutory, or

regulatory right supporting the Petitioners’ standing for an administrative appeal. Analysis of the
applicable statutory language demoﬁstrétes that the prior MassDEP line of decisions finding no
standing under G.L. c. 30A § 10A is more persuasive than the Riverside liﬁe of cases. This
outcome pertains solely to the Petitioners’ rights for administrative review of the Permit, and not
whatever legal recourse may exist outside of the administrative realm. Seee.g. GL.c. 214 § 7A
(right of action for citizen groups to bring claims in the superior court when damage to the
envirénment is occurring or is about to occur); Ten Persons of the Commonwealth v. Fellsway
Development, LLC, 460 Mass. 366 (2011) (discussing scope of c. 214 § 7A and allowing a claim
to proceed against Department of Conservation and Recreation). ' '

In addition, I find a preponderance of the evidence shows that the Permit does not violate
Massachusetts regulatory and statutory provisiohs,.as alleged by the Petitioners. First, I find that
the Permit sufficiently regulates emissions of PM2.5, avoiding a condition of air pollution as
alleged by the Petitioners. The PM2.5 cumulative emissions in the area will be Eelow the current

primary National Ambient Air Quality Standards (*NAAQS”) and even the lower NAAQS

“I previously made this recommendation in a Recommended Final Decision. The Commissioner,
however, subsequently issued an Interlocutory Remand Decision stating that he was taking the issue of
standing under advisement pending a resolution of the appeal on the merits. The standing analysis below
varies in some respects from the prior Recommended Final Decision, but reaches the same result.
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standards that are recommended to be more protective of the public health, PRE’s PM2.5
emissions will represent a very small fraction (.16%) of the total cumulative PM2.5 emissions.
The primary NAAQS are specifically designed to be protective of the pﬁblic health, with an
adequate margin of safety. The public health is defined broadly to include particularly
susceptible populations, such as people living in urban areas with respiratory and cardiovascular
impairments, The primary NAAQS are derived from robust scientific and policy énaly,sés that
are based upon the entire spectrum of scientific research, with input from a broad range of
stakeholders, including an independent scientific and policy group. Compliance with the
NAAQS under these circumstances demonstrates that the Permit conditions will not allow
PM2.5 emissions that cause or contribute to a condition of air pollution. PRE’s compliance with
the NAAQS was bolstered by a site specific risk assessment, also showing that PRE’s emissions
will not caﬁse or contribute to a condition of air pollution. |

Second, MassDEP and PRE properly calculated the plant’s potential to emit carbon
monoxide, or CO. The Permit contains a federally enforceable limit on the amount of CO that A
may be emitted and requires continuous monitoring and record keeping for such emissions. The
potential to emit calculations were also derived from the most representative data available.

Third, MassDEP sufficiently exercised its ;iiscretion in not requiring a BACT analysis for
GHG emissiéns. The U.S. Environmental Prptectioh Agency (“EPA”) recently issued a three-
year regulatory deferral for BACT analysis by bibgenic sources of GHG, like PRE. The deferral
was issued to allow EPA time to determine how to properly account for GHG erﬁissions from
biogenic sources, given that the GHG emissions ;\rould occur t&'ough natural decomposition
processes. Massachusetts law does not specifically require t};at biogenic sources of GHG

perform a CO2 BACT analysis. Indeed, the Massachusetts BACT definition is based upon

In the Matter of Palmer Renewable Energy, LLC, Docket No. 2011-021 and -022
Recommended Final Decision After Remand
Page 6 of 78




pollutants that afe regulated under the Federal Clean Air Act but. presently there is a regulatory
deferral for biogenic sources of GHG.

For all of the above reasons, I recommend that MassDEP’s Commissioner issue a Final
Decision‘dismissing the appeal and upholding the Permit.

BACKGROUND

Under 310 CMR 7.02(3)()1, PRE was reqliired fo ensure that the proposed plant’s
emissions would not result in air quahty exceeding either the Massachusetts or National Amblent
Air Quality Standards (“NAAQS”) NAAQS are health based standards established under the
Federal Clean Air Act that are designed to preserve public health and bx'otect sensitive
subpopulations including people with diseases (e. g. asthma, cardiovascular dlsease) chxldren,
and the elderly with an adequate margin of safety as stated in the Federal Clean Air Act. Permit, _
p- 2; see 42 U.S.C. 7409; 40 CFR 50.°

Under the Permit, the plant’s emissions are p?ojected not‘only to comply with the current
NAAQS, but élso to be below the Clean Air A‘ct Advisory Committee’s lowest proposed new |
particulate Vmatter NAAQS. These are the same limitations advocated by the New England
Environmental Commissioners and endorsed by the United States Environmental Protectién
Agency’s (“EPA”) Clean Air Scientific Advisory Coinmittee. The proposed NAAQS include an
acceptable range of emissions, and it is undisputed that the plant’s allowable emissions will be -

" below the bottoﬁn of the range. MassDEP’s regulations provide, in part, that a permit “will be
issued by the Department where: 1. The emissions from é facility do not result in air quality
exceeding either the Massachusetts or National Ambient Air Quality Standards.” 310 CMR
7.02(3)(5)1. To ensure compliance in the future, the Permit established detailed monitoring

requirements.

* See generally hﬁp://wv?w.epa.gov/ttn/naaqs/
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In addition to achieving compliance with the NAAQS, the Petitioners do not contend that
the plant’s emissions will exceed Ambient Allowable Limits (“AALS”) or Threshold Effects -
Exposure Limits (“TELS"), both of which are thresholds established by MassDEP to protect
against health effects froxﬁ non-criteria pollutants. Permit, p. 32. Indeed, the emissions allowed
under the Permit will satisfy all applicable legal thresholds.

The Depaltmént élso required PRE to meet BACT for specified emissions. BACT is an |
emission limitatioﬁ based on the maximum degree of reduction of any “regqlated air contaminant .
emitted from or which results from any regulated facility which the Depaﬁment onv a case-by-
case basis, taking into account energy, environmental, and economic impacts, determines is
achievable for such facility . .. .” 310 CMR 7.00; see supra. atn. 3. .

The plant prqposal was also reviewed by the Secretary of the Executive Office of Energy
and Environmental Affairs (“EOEEA”) pursuant to the Massachusetts Environmental Policy Act
(“MEPA”), G.L. c. 30 §§ 61-62H, and its regulations. PRE filed an Environmental Notification
Form (“ENF”) with the Secretary, pursuant to 301 CMR 11.03(7), because the plant would
exceed the 25 megawatt threshold. _Those regulations did not require the filing of an
Environmental Impact Report (“EIR?_’). Even though ndt fequired, PRE also submitted a
greenhouse gas emissions analysis pursuant to the EOEEA Greenhouse Gas Emissions Policy (or
“GHG Policy”). The Secretary of EOEEA concluded that the GHG analysis complied with the
basic requirements of the GHG Policy. The Permit incorporated mitigation measures to reduce
GHG emissions. PRE also submifted a health risk assessment, which concluded thére would be
no adverse effect on the public health.

Although the EOEEA Em)iromﬁental Justice Policy (October 2, 2002) does not apply

here because certain MEPA thresholds were not triggered, the permitting process included
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enhanced public participation and enhanced analysis of impacts and mitigation.‘ Permit, p. 3.
Although not required by regtzletion or statute, the EOEEA Secretary stated that MassDEP would
make the draft Permit available for pui)lic comment, which MassDEP did. Notice of the hearing
was published 1n at least three local newspapers. A public heariﬁg was held on April 5, 2011 ata
local public school, and the Department extended the public comment period from April 9, 20Vll _
to April 29, 2011. |

Most, if not all, of the sixteen individuals in the Citizen Group, in addition to many other
individuals, separately provided written of verbal comments during the permitting process and at
the April 5, 2011 public hvean'ng.‘ The Citizen Group itself, however, had not formed at that time,
and no comments were submitted by the group. The group was not constituted until
apprdximately July 20 or 21, 2011, the latter date being the deadline for appealing the Permit, In
addition to submitting comments, CLF moved on behalf of itself to intervene in the ongoing
permitting process. The Department never acted on the motion.

MassDEP issued the Permit on June 30, 2011, CLF and TAC filed their separate appeals
on July 21, 2011. CLF’s appeal was filed on beﬁalf of itself and its members, Arise, and the
Citizen Group. Since then, the appeals were consolidated and CLF counsel entered an
appearaﬁce on behalf of TAC. Appended to CLF’S Notice of Claim were affidavits from the
members of the newly formed Citizen Group, claiming that they “intend to intervene in the
Department of Env1ronmental Protecnon proceedmg regarding a Conditional Comprehenswe
Plan Approval for Palmer Renewable Energy, LLC on the issue of damage to the enwronment
and elimination or reduction thereof and as set forth in the Motion to Intervene w1th

Conservation Law Foundation serving as my authonzed representative.”
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BURDENS OF PROOF, STANDARD OF REVIEW, AND WITNESSES
As the party challenging MassDEP’s issuance of a permit, the Petitioners have the burden
of going forward by produéing credible evidence in support of their position. Matter of Town of
Freetown, Docket No. 91-103, Recommendgd Final Decision (Fébruary 14,2001), adopted by
Final Decision (February 26, 2001) ("the Department has consistently place,d the burden of going
forward in permit appeals on the parties opposing the Department's posiﬁon.“). So long aé the

initial burden of production or going forward is met, the ultimate resolution of factual disputes

depends on where the preponderance of the evidence lies, Matter of Town of Hamilton, Docket
Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final
Decision (March 27, 2006).

“A party in a civil case having the burden of proving a particular fact [by a
preponderance of the evidence] does not have to establish the existence of that fact as an absolute
certainty. . . . [I]t is sufficient if the party having the burden of proving a particular fact
establishes the existence of that fact as the greater likelihood, the greater probability.”
Massachusetts Jury Instructions, Civil, 1,14(d).

The relevancy, admissibility, and weight of evidence that the parties seek to introduce are
governed by G.L. ¢. 30A, § 11(2) and 310 CMR 1.01(13)(11)(1). Under G.L. c. 304, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe
the rules of evidence observed by courts, but shall observe the
rules of privilege recognized by law. Evidence may be admitted
and given probative effect only if it is the kind of evidence on
which reasonable persons are accustomed to rely in the conduct of
serious affairs. Agencies may exclude unduly repetitious
evidence, whether offered on direct examination or cross-

examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest

within the sound discretion of the Presiding Officer. . . .”
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The Petitioners submitfed testimony from the following witnesses.

1. Bruce A. Egan. Dr. Egan is an air pollution specialist with over 40 years of

| experience. He has a bachelor’s and master’s degree with specialty in fluid dynamics
and thermodynamics and a master’s and doctorate degree in environmental health
sciences. He is president of Egan Environmental, Inc.

2. Jonathan Levy. Dr. Levy holds a banhelor’s degree in applied mathematics and a

. doctorate in environmental health, health policy, and management. He is employed
as a professor of environmental health with Boston University and also wnrks on an
adjunct basis at the Ha'rvard School of Public Health. |

» 3. Donna Hawk.  Ms, Hawk is a registered respiratory therapist and certified asthma
councilor who is employed with Baystate Medica_l Center, Springfield. She has been
employed in the respiratory and pulmonary care field for approximately 30 years,

PRE provided testinwny from the following witnesses:

1. Peter A. Valberg. Dr. Valberg is a public health professional who has worked in the

- field for approximately forty years. He was a faculty member at the Harvard School
of Public Health for approximately twenty years. He holds bachelor’s, maéter’s, and
doctorate degrees in physics and a master’s degree in human physiology and
inhalation toxicology. He isa principnl at Gradient, a health risk venvironmvent;al
consulting firm,

2. Dale Raczynski. Mr. Raczynski has served as a principal of Epsilon Associates since
1997, supervising a team of air quality engineers. He is a registered professional
engineer and holdsra bachelor’s degree in chemical engineering. ‘He has
approximately thirty years of experienée. : |
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MassDEP introduced testimony from the following witnesses:

1. Carol Rowan West. Ms. West has served since 1985 as Director of MassDEP’s
Office of Research and Standards. She has approximately thirty years of expetience
and holds a bachelor’s degree in microbiology and a master’s degree in
environmental health. She has fully completed coursework towards a doctorate in
toxicology.

2. Cortney A, Danneker. Ms. Danneker has been employed with MassDEP for
approximately five years as an environmental analyst, working primarily on air
quality related matters. She held a similar position for five years with the
Pennsylvania Department of Environmental Protection. She holds a bachelor’s
degree in mechanical engineeriné.

| DISCUSSION

L The Petitioners Do Not Have Standing

Standing “is not simply a procedural technicality.” Save the Bay, Inc. v. Department of

Public Utiﬁties 366 Mass. 667, 672 (1975). Rather; it “is a jurisdictional prerequisite to being |

allowed to press the merits of any legal claim.” R.J.A. v. K.A.V,, 34 Mass. App. Ct. 369, 373

n.8 (1993); Ginther v. Commissioner of Insﬁrance, 427 Mass. 319, 322 (1998) (“[wle treat
standing as an issue of subject matter jurisdiction [and] ... of critical significance”); see also

United States v. Hays, 515 U.S. 737, 115 S.Ct. 2431, 2435 (1995) (“[s]tanding is perhaps the

most important of the jurisdictional doctrines™). -
In Save the Bay, the Supreme Judicial Court emphasized the practical importance of
standing:

Whether a party is properly before a tribunal to invoke its judicial
powers affects the good order and efficiency with which the matter
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proceeds. We emphasize that the Department in these hearings
was engaged in adjudicatory proceedings wherein the legal rights
and duties were to be determined and that therefore appropriate
limitations could properly be placed on those persons to intervene .
- .. The multiplicity of parties and the increased participation by
persons whose rights are at best obscure will, in the absence of
exact adherence to requirements as to standing, seriously erode the
efficacy of the administrative process. We do not say that

increased citizen participation is bad. On the contrary, such

Interest ensures full review of all issues, However, to preserve
orderly administrative processes and judicial review thereof, a

party must meet the legal requirements necessary to confer

standing. '

Save the Bay, 366 Mass. at 672 (emphasis added).

Here, neither the applicable air poﬂuﬁoh control statufe nor the regulations contain
provisions specifically addreséing standing for administrative appeéls of air éermits. See G.L. c.
111 §§ 142 A-J; 310 CMR 7.00. Given this, the ‘Citizen Group relies upon thé state |
administrative procedure acf, G.L. c. 30A §10A, as an alleged basis for standing; and all '
Petitioners rely upon MassDEP’é rules for adjudicatory proceedings, 310 CMR 1.01, for
standing,

MassDEP decisional law on standing under G.L. ¢. 30A. § 10A is conflicting and
ambiguous.® Méreover, it does not address the ﬁxll extent of the Citizen Group’s‘ argument, [
therefore begin my analysis with the applicable"statutes and regulations in order to establish thé
foundation and parameters for my recommended decision. I then address prior MassDEP
decisions. I undertakevmy analysis mindful of the balance between the importance of rights of
participation in ad.nﬁnistr'ative ﬁroceedings and the ‘need for participants to meet the legal

requirements for standing. Save the Bay, 366 Mass. at 672 (emphasis added).

¢ See infra. at pp. 16-30.
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Standing Based on G.L. ¢, 304 § 104
The Citizen Group contends it has standing to appeal fhe Permit pursuant to G.L. c. 30A,
§ 10A, which provides;

Notwithstanding the provisions of section ten, not less than ten
persons may infervene in any adjudicatory proceeding as defined
in section one, in which damage to the environment as defined in
section seven A of chapter two hundred and fourteen, is or might

~ be at issue; provided, however, that such intervention shall be
limited to the issue of damage to the environment and the
elimination or reduction thereof in order that any decision in such
proceeding shall include the disposition of such issue. . . . . The
intervention shall clearly and specifically state the facts and
grounds for intervening and the relief sought, and each intervening
person shall file an affidavit stating the intent to be part of the
group and to be represented by its authorized representative. . . . .
Any such intervener shall be considered a party to the original
proceeding for the purposes of notice and any other procedural
rights applicable to such proceeding under the provisions of this -

chapter, including specifically the right of appeal. (emphasis
added)

In interpreting and applying this provision, I have adhered to a number of bedrock

principles. The primary duty in interpreting a statute is “to effectuate the intent of the

Legislature in enacting it.” International Org. of Masters v. Woods Hole, Martha’s Vineyard &

Nantucket S.S. Auth., 392 Mass. 81 1,813,467 N.E.2d 1331 (1984). The language of the statute

is the “principal source of insight into legislative intent.” Providence & Worcester R.R. v.

Energy Facilities Siting Bd., 453 Mass. '135, 142, 899 N.E.2d 829 (2009) (quoting New Bedford
v. Energy Facilities Siting Council, 413 Mass. 482, 485, 597 N.E.2d 1032 (1992)). Where the

words are “plain and unambiguous” in their meaning, they are viewed as “conclusive as to

legislative intent.” Serilite Corp. v. Continental Cas. Co., 397 Mass. 837, 839, 494 N.E.2d 1008

(1986); see O’Brien v. M.B.T.A,, 405 Mass. 439, 443-444, 541 N.E.2d 334 (1989) (“a basic
tenet of statutory construction is to give the words their plain meaning in light of the aim of the
In the Matter df Palmer Renewable Energy, LLC, Docket No, 2011-021 and -022

Recommended Final Decision After Remand
Page 14 of 78




Legislature, an& when the statute appears not t.o provide for an eventuality, there is no
justification for judicial legislation”), quoting Commonwealth v. Vickey, 381 Mass. 762, 767,
412 N.E.2d 877 (1980).” An administrative agency interpretation must not be arbitrary,
unreasonable, or inconsistent with the plain terms of the statutory language being interpreted.
Massachusetts Hosp. Ass'n v. Department of Med. Sec., 412 Mass. 340, 345-346 (1992) (If an
agency’s statutory interpretation “is contrary to the plain language of the statute and its
underlying purpose,” it must be rejected.) |

Intervention. Here, the statutory language appears clear and capable of a rational
application. The legisléture sought to create certain rights of “inferVention” for citizen groups in
administrative proceedings occurring under G.L. c. 3OA in which damage to the environment is
or may be at issue. Chapter 30A does not define intervene. MassDEP points out that |
intervention has not been interpreted as being coterminous with initiating or requesting an
adjudicatory proceeding and hearing. Instead, it means “entering a lawsuit as a third party to
protect an alleged intefest,” citing American Heritage l?ictionagy, Second College Edition
(1985). MassDEP adds that as a “legal term, interventibn means the procedure by which a third
pei'son, not originally a party to the suit, but claiming an interest in the subject matter, comes into
the case, in order to protect his righf to interpose his claim.” MassDEP Reply, p. 20 (citing
Black’s Law Dictionary, 6" ed., 1990). This is consistent with the Department’s adjudicatofy

proceeding rules providing that any person who is not initially a party to an adjudicatory

7 See also Bulger v. Contributory Retirement Appeal Bd., 447 Mass. 651, 661, 856 N.E.2d 799 (2006),

quoting Commissioner of Revenue v, Cargill, Inc., 429 Mass. 79, 82, 706 N.E.2d 625 (1999) (“Where, as
here, the language of the statute is clear, it is the function of the judiciary to apply it, not amend it.”).
Where the meaning of a statute is not plain from its language, then it is appropriate to consider “the cause
of its enactment, the mischief or imperfection to be remedied and the main object to be accomplished, to
the end that the purpose of its framers may be effectuated.” DiFiore v. American Airlines, Inc.. 454
Mass. 486, 490, 910 N.E.2d 889 (2009) (quoting Industrial Fin. Corp. v. State Tax Comm’r, 367 Mass.
360, 364, 326 N.E.2d 1 (1975)). '
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proceeding may seek to intervene in it. 310 CMR 1.01(7). The Massachusetts Rules of Civil
Procedure also indicate that interventién occurs when there is a preexisting legal “action” that
has already commenced pursuant to Rule 3. Mass, R. Civ. P. 24. The Supreme Judicial Court

recently reaffirmed this distinction between intervention versus initiating or requesting an

adjudicatory proceeding or other review. See Board of Health of Sturbridge v. Board of Health
of Southbridge, 461 Mass. 548, n. 19, 962 N.E.2d 734 (2012). It pointed out that under G.L. c.
30A § 14 all parties to the proceeding before the agency had the right to “infervene” in the
proceeding for review but the right to “bring” the action for judicial review was restricted to
aggrieved parties. Id. (emphasis in original). The right of intervention and the right to ’bring or
initiate an appeal in the first instance are distinctly different .rights.' 461 Mass. at 561-62, 962
N.E.2d 745. Interveners have a right to become a party if someone with the right to appeal in
fact lodges an appeal. Id. Nowhere does G.L. c. 36A § 10A provide aten citizen group with the
right to bring or initiate an adjudicatory proceeding.

Adjudicatory Proceeding. This interpretation of intervention is consistent with the plain
terms of ¢. 30A, which prd?ides that a citizen group may intervene -in “any adjudicatory
proceeding” in which damage to the environment is or may be at issde. G.L.c. 30A § 10A,
“Adjudicatory proceeding” means “a proceeding before an agency in which the legal rights,
duties or priviléges of specifically named persons are required by constitutional right or by any
provisibn of the General Laws to be determined after opportunity for an agency h.eariné.” G.L.
c. 30A § 1 (emphasis added). An adjudicatory proceeding is a relatively formal adversarial

process, and must comply with the requirements of G.L. c. 304, §§ 10 and 11. Madera v,

Secretary of the Executive Office of Communities & Develop_.,' 418 Mass. 452, 458 (1994);
Forsyth Sch. for Dental Hygienists v. Board of Registration in Dentistry, 404 Mass, 211, 214
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(1989). Sections 10 and 11 of c. 30A set forth the procedures for an adjudicatory proceeding,
including the right to présent evidence, call witnesses, and cross examine witnesses. The
Department’s adjudicatory proceeding rules are consistent with ¢. 30A. They ground the
definition of adjudicatory proceeding in c. 30A, providing that it is a “proceeding under G.L. c.
30A that ﬁ:ay culminate in an adjudicatory hearing and the Commissioner’s issuance of a final
decision.” 310 CMR 1.01 (emphasis added). The definition goes on to provide a verbatim
recitation of the definition under G.L. c. 30A.

The Supreme Judicial Court recently c']ériﬁed the meaning of adjudicatorj proceeding

under G.L. ¢, 30A. See Board of Health of Sturbridge v. Board of Health of Southbridge, 461

Mass. 548, 558 and n. 28, 962 N.E.2d 734, 742 (2012); School Committee of Hudson v, Board

of Education, 448 Mass. 565, 576 (2007).2 Only five months ago the court held that an
adversarial permit application process for a landfill modification was not an adjudicatory
proceeding under G.L. c. 30A § 1. Sturbridge, 461 Mass at 556-59, n. 28. The court held that it
was a public hearing and not an adjudicatory prg(:eeding, as the applicable regulation “explicitly
states,” even though there was presentation and cross éxamination of witnesses, introduction of
exhibits, motion practice, opening and closing statements, and a statutory statement that the
board’s final decision is “a final decision in an adjudicatory proceeding.” Id. The éourt reached
that conclusion based upon the nature and character of the board’s proceeding. Id. at n, 28,

Similarly, Hudson involved the state Board of Education’s consideration and approval of

a group’s 'application to operate a Commonwealth charter school. The board is vested with

substantial discretion in deciding whether to grant a charter and what conditions, if any, should

¥ To be clear, in this appeal the Petitioners are presently seeking administrative review, not Jjudicial
review, as in Hudson and Sturbridge. The cases are nevertheless instructive regarding what constitutes an
adjudicatory proceeding and the court’s affirmation that standing under ¢. 30A must accord with the
statutory terms and not create any greater rights than appear in the statute. '
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be attached to the charter. Hudson, supra., at 568-76. Before issuance of the charter, the board

conducted an extensive application process, which involved providing local school committees
an opportunity to comment on the‘ application, which they opposed, and holding public hearings.
Id, Afier the board issued the charter, the schoql committees appealed, seeking, among other
things, judicial review under G.L. c. 30A. There were no statutory or regulatory provisions
permitting an appeal from the board’s decision. Id. at 572.

" The court concluded that the application process and the decision to grant a charter were
not éart of an adjudicatory proceeding under c. 30A, and thus not subject to review under c. 30A.

Hudson, at 577 (“no adjudicatory proceeding occurred in the charter school application

process”). The court’s conclusion was based upon the nature of the charter school application
process.’ The court analyzed whether the proceedings were judicial or quasi-judicial in nature.
It observed that the hearings were “not adversarial in nature and were not conducted as such.”

Hudson, at 577. It added that “[u]nder the statutory and regulatory scheme, the board is not

required to take formal testimony, hear or cross-examine witnesses, or assess the credibility of
witnesses or information submitted at any public hearing. Nor is the board required to make any
written decision or particular findings 6f fact after any publié hearing. Rather, the public hearing
providés an opportunity for the public, including the local school committees if they so desire, to
comment on the final application for the propoﬁed charter school.” Id. at 577-78. The court

- stated that if “the proceeding or hearing involves unsworn statements by interested persons

advocating or disapproving the proposed new policy” rather than “sworn testimony by witnesses

*The court relied upon two somewhat similar decisions, where the courts analyzed the proceedings to
determine whether they were adjudicatory. See Sierra Club v. Department of Envtl. Mgt., 439 Mass, 738,
746, 747, 791 N.E.2d 325, 333 (2003) (no adjudicatory proceeding when commissioner issued findings -
regarding application to expand ski area); Reid v. Acting Comm’r of the Dep’t of Community Affairs,
362 Mass. 136, 140, 143, 284 N.E.2d 245 (1972) (statutory public hearing held by department of
community affairs was not an adjudicatory proceeding).
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subject to cross-examination in a hearing preceded by specific charges,” the hearing is more
likely to be legislative or regulatory, rather than quasi-judicial, in nature. Id. at 576.

Hefe, the Citizen Group did not become involved in this appeakl until CLF filed the Notice
of Claim on the group’s behalf twenty-one days after the Permit issued. The Citizen Group did
not seek to intervene in the application process.'® It asserts, however, that .undcr G.L.c. 30A
§10A the right to intervene “includes the right to appeal,” and thus it has standing in this appeal.
CLF Notice, p. 3. The statute and regulations are at odds with the Citizen Group’s argument,

There is no Alleged Legal Basis to Create a Right to an Adjudicatory Proceeding. G.L.
¢. 30A § 10A includes only the right to intervene in an adjudicatory proceeding, not the ﬁght to
request or initiate an adjudicatory proceeding. According to the plain definition of adjudicatory
proceeding,v it vis‘one that the agency is“‘requi‘red” to provide by constitutional or statutory right.!!
Absent a statutéry right, no proceeding is “required” until the agency renders a decision that
adversely and sufficiently impinges upon a legally “cognizable interest,” such as a pl'operty
interest, thereby “requiring” constituti(;nal due process protections for the holder of such right.

Matter of Massachusetts Protein Products Limited Partnership, Docket No. 86—006, Final

Decision (January 7, 1987); Matter of Brockton Wood, Docket No. 94-021, Final Decision

(August 1, 1995) (city did not have right to adjudicatory proceeding under G.L. c. 30A § 10Ato
challénge air permit). Indeed, MassDEP has stated that the constitutional component of the

adjudicatory proceeding definition is grounded in principles of procedural due process. See id.

' CLF did submit a written request to intervene on behalf of its members. It is undisputed, however, that
CLF constitutes a single “person” for purposes of standing. .

T As discussed above, “adjudicatory proceeding” means “a proceeding before an agency in which the
legal rights, duties or privileges of specifically named persons are required by constitutional right or by
any provision of the General Laws 1o be determined after opportunity for an agency hearing.” G.L.c.
30A § 1 (emphasis added). B
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According to Protein Products, one must at least have a protected interest that is adversely and

sufficiently impacted and is entitled to due process procedures to require an adjudicatory

proceeding, as deﬁnéd by G.L. c. 30A. Protein Products, supra. As a consequence, in Protein
Products, MassDEP deteﬁnined that an abutting landowner did not have standing to request an
adjudicatory proceeding to challenge an air permit issued to its abuﬁer. MassDEP found that
despite the alleged air pollution from the neighboring business there was no standing to request
an adjudicatory proceeding because no property interest was at stake and the abutter was not a
“specifically named person” whose legal rights, duties or privileges were determined. Id.

In a more recent case involving an agency’s denial of a license to operate a collection
agency, Justice Cratsley held, éonsistent with a long line of cited cases, that the ai)plicant must
have a propeﬁy interest in a favorable agency decision and receipt of the license to be entitled to
an adjudicatory proceeding under G.L. ¢. 30A. Cadle v. Massachusetts Div. of Banks, 2006 WL
4119647 (Mass. Super. 2006) (Cratsley, J.) (citing cases and Alexander Cella, Administrative
Law and Practice § 844, at 202 (1986 & Supp.2006)). Such interest exists when there is a
legitimate claim of entitlcmeht to it. Generally there is no such claim when the agency decision
whether to grant the license involves broad discretion based upon a statute or regulation that
establishes subjective criteria to be met, as opposed to objective criteria, for a license interest in
which the applicant doés not have a “substantial vested interest.” Id. (citing cases).

From Protein Products, Brockton Wood, and Cadle (and the cases cited therein), it is

evident that an agency decision on a permit application that does not detrimentally and
sufficiently impinge upon a legally cognizable interest does not give rise to the “requirement”
that there be an adjudicatory proceeding under G.L. c. 30A. As a consequence, the adjudicatory

roceeding, by its own terms, does not commence until it is “requi’red” by statute or
P ng, oy :
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constitutional right and requested by the holder of the legally cognizable interest. To hold
otherwise and conclude, as the Petitioners advocate, that an adjudicatory proceeding commenced
upon receipt of the application and commencement of the application process would lead to the
anomalous conclusion that in every such case the agency is “required” by statute or
constitutional right to provide an opportunity for an agency h_éaring——even in cases where the
legally cognizable interest has not been adversely impacted and thus no constitutional right
arises. There is no constitutional or statutory basis for such position. Thus, absent a statutory
right, tilere is no requirement to provide an opportunity for adjudicatory proceeding until the

agency renders a decision that adversely and sufficiently impinges upon a cognizable interest,

giving rise to procedural due process protections.? See Protein Products, supra.; Cadle, supra.
Moreoﬂrer, as discussed in Hudson and Sturbridge, the application process has no 'qualitieé
resembling an adjudicatory proceeding.

Here, because there is no statutory right to an adjudicatory proceeding, if would have to
be provided, if at all, pursuant to constitutional rights asserted by PRE—PRE’s constitutional
rights could possibly be at stake if PRE alleged a cognizable intérest that was adversely and
sufficiently impactg_d by the Permit or a refusal to issue the Permit.”* The adjudicatory
proceeding would thus be provided under G.L. ¢. 30A to protect any such rights that PRE may

have had. In these circumstances, the right to an adjudicatory proceeding' could thus only be

2 It is noteworthy that in Hudson the court suggests that even if there was an actual adjudication implicit in
the charter itself, it was the adjudication of the applicant’s rights, not the plaintiffs, and thus the plaintiffs
have no rights for review under G.L. c. 30A. Hudson, 448 Mass. at 577. ‘

" The Petitioners could haye attempted to assert a constitutional right to a hearing, but they have not done
so. See Matter of Massachusetts Protein Products Limited Partnership, supra.; cf. Hudson, 448 Mass. at
577 (only “specifically named persons” are entitled to an adjudicatory proceeding under G.L. ¢. 30A). It
is noteworthy that the regulatory definitions of adjudicatory appeal and adjudicatory hearing, 310 CMR = -
1.01(1)(c), are predicated on the c. 30A § 1 definition of adjudicatory proceeding. They serve to clarify
the different stages of the adjudicatory proceeding once a proceeding has been sought by one having a
statutory or constitutional right to such proceeding and it commences under ¢. 30A and Hudson.
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invoked, or pursued, by PRE. 4 PRE, however, did not seek an adjudicatory proceeding and thus
there has been no adjudiéatory proceeding into which to intervene.
This important dichotomy between intervention and standing to bring an action under c.

30A was recently reinforced by the Supreme Judicial Court’s decisions in Sturbridge, 461 Mass.

at 561, n. 28, 962 N.E.2d at 744, and Hudson. Indeed, in Sturbridge the plaintiffs relied upon
CLF’s amici brief to assert an argument similar to the one here. Id. Relying upon G.L. c. 30A §
10A, the plaintiffs argued that they had “sfandin-g to appeal” to court the permit dccision the -
board issued after a hearing, In that hearing, the plaintiff ten citizen groups were admitted as
interveners with full party status before the board. 461 Mass. at 561, 962 N.E.2d at 745.
Nevertheless, the court held that they did not have standing rights to initiate an appeal to superior
court because the hearing before the board was not an adjudicatory proceeding, and thus the
“right of appeal” that interveners have under G.L. c. 30A § 10A did not attach. 461 Mass. at 561
and n, 28, 962 N.E.2d at 744. The court concluded that the plaintiffs would have had the right to
intervene and become parties in an appeal had someone with the right to initiate an appeal done
so. But they were “not entitled directly to initiate an action for judicial review.” 461 Mass. at

561,962 N.E.2d at 745. Although Sturbridge involved judicial review, the distinction between

rights of intervention and standing and what constitutes an adjudicatoi'y proceeding are relevant

here. Moreover, both Hudsoﬂ and Sturbridge are reminders that while rights of participation are
important, the statutory language is controlling with regérd to &ose rights.

The Citizen Group’s Asserted Bases for Standing. The Citizen Group disagrees with
this analysis, making a three-pronged argument in furtherance of the alleged “right to appeal.”
First, it pointsv to “right to appeal” languagé in the last sentence of §30A, which provides: “any

intervener shall be éonsidered a party to the original proceeding for the purposes of notice and

HSee Matter of Massachusetts Protein Products Limited Partnership, supra.
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any other procedural‘rights' app]icable to such proceeding uﬁder the provisions of this qhapter,
including speciﬁéally the right to appeal.” This language does not supppﬁ the group’s argument.
Reading the “right to appeal” language in the context of the entire statute and according it its
plain meaning, it refers to notice of rights to appeal to court ﬁg the intervener has become a
party to the proceeding and an appealable final decfsion has been rendered.

Second, the Citizen Group claims thét it must be considered as intervening in an ongoing
adjudicatory proceeding. They claim that the adjudicatory proceeding commenced once PRE
ﬁfed its application for the Penﬁit and it continued wuntil expiration of the appeal period after
issuance of the Permit. Opposition, pp 11-12. They argue that neither “the statute nor any
existing regulations establishes a requirement that Section 10A Interveners file a motion to
intervene prior to the issuance of the final air permit.” ,Opposition, pp. 12-13. The gfoup’s
argument is w1thout merit. As discussed above, there has been no adjudicatory proceeding

“required” by statute or constltunonal right under G.L. c. 30A §§ 1 and 10A, and thus no rights
: of intervention exist. See supra. at pp. 18-20. The adjudicatory proceeding, by its own terms,
* does not commence until an opportuﬁity for it is “required” by statute or constitutional right, See

Protein Products, supra.; Cadle, supra. There is no such requirement until a‘cognizable interest

has been adversely impacted, requiring the opportunity for due process protection. To hold
0fherwise and conclude, as the Petitioners advocate, that an adjudicatory proceeding commenced
upon receipt (;f the application and commencement of the application process would lead to the
unprecedented conclusion that in every such case the agency is “required” by statute or |
constitutional right to provide an opportunity for an agency hearing—even in céses where the
iegally cognizable interest has not been adversely impacted and thus no constitutional right

arises. Thus, absent a statutory right, there is no requirement to provide an opportunity for
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adjudicatory proceeding until the agency renders a decision that adversely and sufficiently -
impinges upon a cognizable interest, giving rise to procedural due process protections. See id.

Third, the Citizen Group relies heavily upon the decision in Matter of Riverside Steam & -

Elecﬁic Co., Docket No., 88-132, Decision and Order on Motions to Intervene (July 15, 1988).
Opposition, pp. 14- 17. As PRE and the Department argue, the gfoup’s reliance on that decision
is misplabed for several reasons. In Riverside, the citizen group formally petitioned to intervene
and participated as a group in the application process prior to issuance of the permit. Upon
issuance of the permit, the Department notified the group of appeai procédures. The
administfaﬁve law judge found that the group could “seek{] further agency action by way of a
request for an adjudicatory hearing,” Here, unlike the group in Riverside, the Citizen Group
cannot seek “further agency action” as a group that previously intervened. Instead, the group
here is becomiﬁg involved as a group for the ﬁrgt time by attempting to initiate an adjudicatory
appeal. Neither Riverside nor the plain meaning of c. 30A § 10A support such claim.”” PRE
also persuasively added that as a matter of policy requiring intervention during the permit
process has the practical beneficial effect of identifying who has rights in the proceediﬁg,
formalizing their participation, and requiring a positional statement prior to the permit’s

issuance.

13 Other langunage in the Riverside decision indicates that it is predicated on the condition that the group at
least previously moved to intervene and participate as a group. The decision states that the ¢. 30A focus
on a “specifically named party” to define “adjudicatory proceeding,” is “not to exclude interveners in the -
proceeding from seeking further agency action by way of a request for an adjudicatory hearing.”
(emphasis added) The decision further explains that in “order to make §10A’s grant of intervention fully
effective, it necessarily carries with it the ability not only to intervene, but also to take the steps that are
needed to continue the agency process so that the purposes of the intervention can be carried out. In this
case that means that the interveners must be able to request an adjudicatory hearing, the next step in
agency review of the permit decisions.” (emphasis added)

In the Matter of Palmer Renewable Energy, LLC, Docket No, 2011-021 and -022
Recommended Final Decision After Remand ’
Page 24 of 78




Moreover, the Petitioners’ reliance on Riverside is misplaced because it is not the only
prior decision on this standing issue—prior decisions are generally split and ambiguous. Indeed,
one line of decisions has, like Riversigle, construed c. 30A §10A inte;vention rights quite broadly
to provide standing,'® while another line of decisions seems to more closely adhere to the
interpretation of the statutory language discuésed above, resulting in denial of standing,'”

- Further, the Supreme Judicial Court’s recent decisions in Sturbridge and Hudson beg the
question whether Riverside and similar cases continue to .be persuasive authority for the

‘proposition that a citizen group may request an appeal when they had previously “intervened” in

the permit application 'proéess. Hudson and Sturbridge, in conjunction with the definition of
adjudicatory proceeding in G.L. ¢. 30A § 1, indicate such process is not an adjudicatory
proceeding under G.L. ¢. 30A. Rather, there would be no adjudicafory proceeding until the party
whose rights, duties, or privileges were adversely implicated by the permit could assert a

constitutional right or a statutory right to an adjudicatofy proceeding under G.L. c. 30A. Until

"Matter of Northland Residential Corporation, Docket No. 2003-138 and 2003-146, Motion Rulings
(April 26, 2004) (allowing standing in sewer permit case based on c. 30A §10A without addressing
whether the group intervened in the application process, but decision not adopted as final decision
because dismissed as moot), Final Decision—Order of Dismissal (June 28, 2004); Matter of Town of
Hanson, Docket No. 2000-081, Ruling on Motion to Dismiss for Lack of Standing (January 31, 2001)
(finding standing based upon a combination of ¢. 30A §10A and 310 CMR 36.40); Matter of Rocky
Mountain Spring Water Company, Docket No. 2000-106, Ruling on Motion to Dismiss (June 5, 2001)
(ten citizen group allowed to appeal Water Management Act permit based on ¢. 30A §10A, but decision
not adopted as part of final decision, which only reviewed proposed settlement) ,

""See Matter of McLean Hospital Corporation, Docket No. 2006-055, Final Decision (April 15, 2008)
(declining to adopt standing argument grounded in c. 30A §10A); Matter of Duffy Brothers Management
Co. Inc., Docket No. 98-088, Final Decision (August 9, 1999) (appeal rights based on wetlands
regulations and c. 30A §10A provided no standing to request an adjudicatory appeal when the group had
not intervened in the permitting process); Matter of Nantucket Marine Dept., Docket No. 96-023,
Decision and Order Re Standing (August 20, 1996) (citizen group lacked standing to initiate wetlands
appeal “in the first instance™); Matter of Labrie Stone Products, Inc., Docket No, 93-066, Final Decision
(February 11, 1994) (citizens group did not have standing to request appeal based on ¢. 30A § 10A,
despite prior participation—they had the “right to intervene in an existing appeal brought by another
person where damage to the environment is, or might be, in issue. However, neither G.L. c. 30A §10A
nor 310 CMR 1.01(9)(f) grants to such a group any right to bring the appeal in the first instance.”).
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then no adjudicatory proceeding is “required” under G.L. c. 30A. This conclusion, derived here

.from the plain meaning of c. 30A §§ 1 and 10A, 'Hudson, and Stln'bridge. was criticizéd by the
administrative law judge in Riverside. She stated 'that it “would be wholly anomalous if, as
Riverside contehds, the special statute designed to allow interveners to raise issues of damage to
the environment could be invoked only when an agency had denied a permit application, and the
~ applicant appealed . . . but it couid not be invoked when a permit is granted . ...” But this
assertion ignores the plain meaning of the statute and a rational basis that the legislature may
have had for the plain terms—the legislature may (for example) have rationally intended to limit
citizen group participation in adminisirative proceedings to intervening when the permit
applicant seeks to challenge the Department’s position and obtain a result that is less protective

~ of the environment.'® The legislature may have determined that in other administrative contexts
the Department’s judgment, subject to applicable judicial review or oversight, would be |
sufficiently representative of the public interest. The législature may have also detérmined that -
G.L. c. 30A should provide no greater hearing rights than what are embodied in speciﬁ§ progrém
statutes or the constitution. These views are complemented by the legislature’s sinmultaneous
creation of broader rights of action in G.L. c. 214 § 7A (enacted at the same time as G.L. c. 30A

§ 10A). There, the legislature explicitly provided citizen groups with standing to bring a claim

'8 The decision relied upon by Riverside, Borden, Inc. v. Commissioner of Public Health, 388 Mass. 707,
448 N.E.2d 367 (1983), does not compel a different outcome. There, the pivotal issue was whether there
were any specifically named persons whose rights, duties, or privileges were being determined. The
Cow't found there was not when the commissioner of the Department of Public Health issued regulations
banning formaldehyde insulation. There was, however, when a named supplier was required to
repurchase the product from a consumer. Id. at 717. The same is true of Riverside’s reliance on General
Chemical Corp. v. Commissioner of Dep’t of Entl. Quality Eng., 19 Mass. App. 287, 474 N.E.2d 183
(1985). In that case it was decided that a property interest was at stake and thus an adjudicatory hearing
should have been provided under G.L. c. 30A § 1(1), and judicial review could proceed under G.L. ¢. 30A
§ 14. See also Forsyth Sch. for Dental Hygienists v. Board of Registration in Dentistry, 404 Mass. 211,
214 (1989) (distinguishing Milligan, the case relied upon in Riverside for a property interest being at
stake, and finding no adjudicatory proceedmg where board denied school’s application to amend
curriculum; “the school's right to engage in a lawful calling, however, is not equivalent to a nght to
practice its callmg free from State regulation”).
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(not intervention rights) in the Superior Court when damage to the environment is occurring or is

about to dccur. See G.L. c. 214 § 7A; see generally Ten Persons of the Commonwealth v.

Fellsway Development, LLC, 460 Mass. 366 (201 1) (discussing scope of § 7A and allowing a
claim to proceed against Department of Conservation and Recreation). In the administrative
context under c. 30A, the legislature specified that the form‘of participation was through
intervention in existing adjudicatory proceedings. G.L.c. 30A § 10A. Had the legislature
intended otherwise, it would have so stated, as it did in G.L. c. 214 § 7A. In fact, when the
legislature simultaneously enacted G.L. c. 30A § 10A it referenced the definition of “damage to |
the environment” m G.L. c. 214 § 7A but chose to maintain the distinction of intervention versus
standing that exists in the two statutes. |

None of this is to say that MassDEP méy not seek to create via regulations the right for a
citizen group to request an adjudicatory proceeding, assunﬁing such regulations afe not contrary
to MassDEP’s general enabling legislation, the more specific statutes authorizing and requiring
MassDEP to regu]éte air pollution, or other statutes. MassDEP has done that, for ekample, in its
wetlands program. See 310 CMR 10.05. |

Standing Based on 310 CMR 1.01(6) and (7)

- CLF argues that each of the sixteén individuals in the Citizen Group has standing to
appeal underA 310 CMR 1.01(6) andv(7) based upon the “direct, personal, concrete hat’ms” that
each will éllégedly suffer. Alternatively, CLF argues tha,t' these wgﬁlatmy provisions provide
each of the individual organizations, CLF, Arise, and TAC, with representational standing. They
point out that each of the sixteen individuals ére membefs'of these organizations. With the

exception of CLF, none of the sixteen individuals or groups sought to intervene in the permit
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applicétion process. Although CLF moved to intervene in the permit application process, that
motion was never acted upoh by MassDEP.

As PRE and MassDEP assert, there are several flaws with the Petitioners’ standing
arguments, rendering them without merit. Perhaps most ilnportantly, the Petitioners have not
identified a right to appealvbased either on applicable regulations or statutes. As PRE and the
Department argue, 310 CMR 1.01(6) does not support CLF’s argument. It provides only that
“[a]ny person having a right to initiate an adjudicatory appeal shall file a Writtcn notice of claim
for an adjudicatory appeal.” This does not create a right to appeal, and instead only specifies
what one who has a right to initiate an appeal shall do to commence the appeal. The Permit itself
did not create a right of appeal for the individual petitioners. Instead, it was specifically directed
to PRE and stated: “if you [PRE] are aggrieved by this action you may request an adjudicatory
hearing.” Permit, p. 61.

Further, 310 CMR 1.01(7) does ndt help to éustain the Petitioners’ argument, That
provision explicitly applies to “Intervention and Participation.” It sets forth the procedures |
according to which a person may move to intervene in an ongoing “adjudicatory proceeding.” In
addition to setting foﬁh the formal requirements to request intervention, it- also states that
“[i]ntervenors shall be persons substantially and specifically affected by the adjudicatory
proceeding, or persons who have the constitutibnél or statutory right to intervene without
shbwfng that they are substantially and specifically affected.”

By its terms, this regulation creates a right of intervention in an adjudicatory proceeding,
not the right to initiate an adjudicatory proceeding. The regulations provide that an adjudiqatory
proceeding is “a proceeding under M.G.L. c. 30A that may culminate in an adjudicatory hearing

and the Commissioner's issuance of a final decision. It isa proceeding before the Department in
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which the legal rights, duties or privileges of specifically named ﬁersons are required by
constitutional right, by provision of M.G.L. c. 30A, or by any other provision of the General
Laws to be determined, after opportunity for a‘ Department hearing . . . . . ” 310 CMR 1.01(1)(c).
Here, there has been no adjudicatory proceeding pursuant to c. 30A. See supra. at pp. 12-24,
And no one with a right to an adjudicatory proceeding has requested such proceeding. There is

therefore no basis for intervention. See e.g. Matter of Mitchell Docket No. 98-169, Decision on

Motion for Reconsideration (November 29, 1999) (ten citizen group's motion to intervene in
petitioner’s appeal was denied because petitioner's appeal was jprisdictionally defective, for lack
of standing, resulting in no valid appeal in which to intervene).

Even if, for purposes of argument, CLF’s request on behalf of itself to intervene in the |
application proécss somehow created a right to request an adjudicatory hearing for CLF," it has
not met the standing requirement undér 310 CMR 1.01(7) that it be “substantially and ;
specifically affected.” See Matter of City of Marlborough, Easterly. Wastewater Treatment
- Facility, Docket No. 05-193-196, Ruling on Motion to Interv‘ene (Februéry 3, 2006) (no standing
for CLF when it failed to show concrete injury); Matter of Ipswich, Docket No. 2002-109,
Deciéion and Order on Motions to Dismiss (November 2, 2005) (watershed association did not
establish concrete injury); Matter of Quarry Hill Associates, Docket Nos. 97-1 10 and 97-129,
Final Decision (March 11, 1998) (aséociation did: nof establish m_]ury to itsélf by allegiﬁg injury *
to its members). A party cléiniing‘ that it is substantially and specifically affegted by a DEP
decision must show both (1) a concrete injury that it 1s likely to suffer as a result of the DEP's

decision and (2) a nexus between the relief sought and the subject matter of the proceeding.

 1t’s not clear what would be the basis of such right, but I address the claim simply for purposes of
argument. Indeed, this type of claim was rejected in Sturbridge, supra., where the interveners in the
application process were not allowed to take a direct appeal of the permit absent a showing of
aggrievement under the applicable laws, :
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Matter of City of Marlborough, supra. The party also must show that its interests are “argnably
within the zone of inferests fo be protected by the statute or reguiation in question,” and that “the
‘ relief it seeks would alleviate the harm, or injury, that it alleges."’ Id.

In a prior similar appeal involving a waterbody, CLF was found not to have standing
because it failed to show that it would suffer a concrete injury as an organization. See Matter of

City of Marlborough, Easterly Wastewater Treatment Facilitv. Docket No. 05-193-196, Ruling

on Motion to Intervene (February 3, 2006). In Marlborough, like here, CLF submitted affidavits
from some of its members who resided close to the site and claimed they would be harmed by
the permitted action. There, the permitted action alléwed a wastewater treatment facility to
discharge certain pollutants to waterbodies near where the individuals lived and recreated (e.g.,
swimming, kayaking, hiking). They alleged the péllution would prevent them from doing these
activiﬁeé and would give‘ off putrid odors.

CLF was found not to have shown that it is likely to suffer a concrete injury. Particularly

apt here, the decision stated:

While CLF contends that the permit will harm Hop Brook, the
organization has no connection to, or involvement with, Hop
Brook or its ponds. By way of example only, CLF owns no
property on Hop Brook; it conducts no programs, studies or other
activities along the brook. Absent any kind of connection to or
involvement with Hop Brook, it is impossible to find that CLF is
likely to suffer a concrete injury as a result of the permit and
certification. ... The fact that CLF is an environmental
organization involved in advocacy activities throughout New
England simply is not sufficient to establish a concrete injury. Nor
do the affidavits from five of its members establish any injury. The
affidavits simply show that five members of CLF walk near or past
Hop Brook, and that three of the five would like to use Hop Brook
for other recreational activities. This fails to show that CLF has
any connection to Hop Brook, or that CLF is likely to suffer any
injury as a result of this proceeding. Indeed, the members'
recreational activities near or around Hop Brook are wholly
unrelated to CLF. (emphasis added)
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1d. (citing Matter of Quarry Hills Associates, Inc., Docket Nos, 97-110 and 97-128, Final

Decision (Mar. l}, 1998) (association could not establish standing by alleging injury to its
members, but had to assert that it - the association - had been or may be injui'ed by the disputed
project). Similarly, in Q-ugr_ry‘ Hills it was found that “while the record is replete with assertions
that individuai RDBA members have already suffered unique injuries as a result of truck traffic
| to and from the work. siteé and the accompanying dust and mud, RDBA hasl not asserted thai it |
has béen or may be injured in ahy way directly or indirecﬂy as a result of the alleged injuries to
its members.” As a consequence, RDBA was found not to have shown a concrete m;ury

In contrast, in similar cases involving waterbodies. of Watersﬁeds the groﬁps »that had
stahding or intervention rights “had been formed specifically to preserve the particular watershed
at issue, owned property along the disputed watérshed, performed studies and copducted

- programs to protect the watershed, and/or actively worked to conserve and enhance the

- watershed.” Matter of City of Marlborough, supra. (citing Matter of NNB Associates, Docket
No. 85-91, Decision on Status of Charles River Watershed Association, 5 MELR 1067 (Feb. 24,

1987) (watefshed association allowed to intervene); Matter of Town of Hanson, Docket No.

2000-081, Ruling on Motion to Dismiss for Lack of Standing, 8 DEPR 17 (Jan. 31, 2001)

(watershed association allowed to intervene); Matter of Rocky Mountain Spring Water Co.,

Docket No. 2000-106, Ruling on Motion to Dismiss (June 5, 2001) (petitioner watershed
association permitted to inaintain- permit appeal)); cf. Matter bof Ma_ssa‘chusetts Highway Dept.,
chket Nos. 96-036 and 96-041, Ruling on Request to Intervene (October 30, 1996) |
(intervention allowed to town where the “increased US 7 traffic will translate into intensified

congestion” in town “that will have a direct, substantial and specific impact on local mobility
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within the Towri both by incréasing queue lengths and by extending the duration of congested
conditions.”).? |

Here, as in Marlborough, CLF ‘merely contends that it is a regional environmental
organization throughout New England, with expertiée in litigation and advocacy concérning
environmental issues, Likewise, the sixteen individuals assert they are members of CLF and that
they Wili suffer health problelﬁs if PRE is ailowed to operate. One individual lives just over a
mile from the site, while others generally live three to four or over twenty miles from the site.
CLF, howéver, has not alleged any distinct, concrete injury to itself.2!

For all the above reasons, the Petitioners do not have standing based upon G.L. c. 30A or

310 CMR 1.01(6) and (7). -

11 The Permit Sufficiently Regulates PM2.5
| A.  Introduction |
The Petitioners’ primary objection to the Permit is that it allows PRE to emit an amount
of PMZ.S that they contend will pose unreasonable adverse health risks, constituting a “condition

of air pollution” in violation of the regulations promulgated under the Massachusetts Clean Air

Ngee also Matter of Massachusetts Water Resources Authority, Docket No. 2003-166, Decision and
Order on Motions to Dismiss and to Amend (July 8, 2004), confirmed by Recommended Final Decision,
(Aug. 29, 2005), Recommended Final Decision modified by Final Decision on other grounds, (Sept. 30,
2005), affd sub nomine Friends of the Blue Hills v. Dep't of Environmental Protection, C.A. No. 05-
2145, Memorandum of Decision and Order on Motion for Judgment on the Pleadings (Norfolk Super. Ct.,
Oct. 6, 2006) (where charitable trust organized specifically to protect and preserve the Blue Hills
Reservation claimed that this purpose would be frustrated and impeded by an uncompensated loss of
wetlands resulting from the demolition of the Blue Hills Reservoir and its partial conversion to an
underground water storage facility, it asserted a unique injury to the trust's legal interests, and it had
standing, thus, to appeal a wetlands variance allowing the reservoir work).

2 See also Matter of Brockton Wood Limited Partnership, Docket No. 94-021, Final Decision (August 1,
1995) (city was not aggrieved for appeal of an air permit allowing the construction of a wood fired boiler
as part of an electric generating facility because the city's conclusory statement that the permit would
limit its ability to protect public health and welfare was not supported by facts showing how that
responsibility was affected directly by the permit and the city did not claim that the permit affected its
property interests.).
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Act, GL.c. 111 § 142A, and applicable Air Pollution Control Regulaﬁéns, 310 CMR 7.00.
Petitioners’ Closing Reply, p. 2. The Pex;mit, they argue, fails to account for the distinéﬁve
characteristics of the local population and the surrounding environment. They advocate an
approabh that focuses more on the community and not simply the pollutants being emitted.
Petmoners Closing Brief, p. 8. In particular, they contend that the local populatlon has
helghtened sensibilities to PM2.5 because of existing abnormal health burdens.and air quality
that is significantly worse than most of the Commonwealth. These factors render themmqre
susceptible to adverse health impacts from PM2.5. The resulting abnormally significant adverse
health consequences, they conclude, fall squarely within the regulatory prohibition against
creating a condition of air pollﬁtion. See 310 CMR 7.01(1) and 310 CMR 7.02(8)()(7).

MassDEP and PRE disagree with the Petitioners. They claim that the projected
cumulative PM2.5 emissions for the community fall well below the current PM2.5 NAAQS and
even the more stringent recommended NAAQS. They argue that the NAAQS are specifically
designed to protect the public health, including particularly vulnerable subpopulations, and thus
| compliance with the NAAQS is sufﬁciently protecfive of public health.

The Petitioners counter that compliance with the NAAQS or even the recommended
NAAQS is insufficient because the standards do not take into account the particular
vulnerabilities and community characteristics that render nearby residents especially susceptible.
They claim that in addition to determining whether there would be compliance with the NAAQS |
there should have been a health risk assessment performed for the projected emissions.
Petitioners’ Closing Reply, p. 12. They also claim that there is “no level of PM2.5 emissions
that will fully avoid negative human health impacts, and the high level of respiratory disease in

Springfield that would lead to many eXperiencing negative health outcomes and exacerbated
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symptoms of existing diseases as a result of additional pollution . . . .” Closing Reply, p. 12.
MassDEP and PRE respond that the PMZ.S emissions will be reasonable based upon current
scientific reSearch and a health risk assessment was performed, even tho_ugh it was not necessatry.
I find that a preponderance of the evidence shows the Permit will comply with the

Massachusetts Clean Air Act and the Air Control Regulations. First, the primary NAAQS_ are
specifically designed to account for particularly susceptible subpopulations and areas that are
disparately impacted by pollution. The NAAQS thresholds are set according to what is
appropriate, with an adequate margin of safety, for these subpopulations and communitieé, not
the communities with typical or average levels of pollution or existing health risks. By
establishing an ambient, public health threshold, the primary NAAQS contemplate multiple
source contributions and establish a protective limit on Qumulative pollution levels that should
ordinarily prevent an adverse air quality impact on public health. Second, although the
Petitioners claim generally that the NAAQS thresholds are not sufficiently protective of them
and nearby communities, they have not demonstrated specifically what is deficient about the

NAAQS. They have not shown how the NAAQS fail to take into account the alleged existing
| inequities of various subpopulations or communities. In the absence of such showing, it should
be presumed that the NAAQS adequately protect the public health, Third, a specific health risk
~ assessment of the area was performed, and .it demonstrated that the PRE emissions would not
create unreasonable health risks. A

B. Regulatory Framework, Findings of Fact, and Conclusidns of Law
The Massachusetts Clean Air Act gives MassDEP authority to adopt regulations “fo

prevent pollution or contamination of the atmosphere.” G.L.c. 111 § 142A. MassDEP has thé

power to adopt ambient air quality standards and is required to édopt a plan to implement and
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méintain the attainment of such standards, and such standards must be at least as stringent as the
minimnm federal standards, G.L. c. 111 § 142D, MassDEP has promulgated primary
Massachusetts Ambient Air Quality Standards. See 310 CMR 6.04(2). Primary ambient air
quality standards “define levels which the Department judges are necessary, with an adequate
margin of safety, to protect public health.” 310 CMR 6.00. MassDEP has issued standards for
PM10 but not PM2.5, the pollutant at issue hsre. The Massachusetts PM10 standard is '
equivalent to the current fedsrél standard,

The air pollution control regulations, 310 CMR 7.00, establish a permitting program
whereby persons can aﬁply for, and receive, permission to emit various types and amounts of air
pollution. 310 CMR 7.02 recites that its purpose is to pfovide .an ordsrly procedure for the
issuance of a plan approval for any construction, substantial feconstruction, alteration or
operation of a facility through the review of .a‘comprehen'sive or ﬁmited plan application. A
‘comprehensive plan application is required for the construction, substantial reconstruction, or
_ alteratioﬁ of facilities meeting certain specified thresholds; a limited plan application is required
for facilities falling below those thresholds. 310 CMR ;7.02(4).

If a facility has the potential to emit greater than ien tons per year of a single aﬁ
contaminant, tﬁs facility is subject to Comprehensive Plan Approval. 310 CMR 7.02(5)(a)(1).
The regulations specify a number of criteria that must be met to receive plan apf)roval. Among
other things, they state that “plan approval will be issued” by MassDEP when: “1. The emissions
froma facijity do not result in air quality exceediné either the Massachusetts or National
Ambient Air Quality Standards; . . . and 3. The emissions from the facility do nst resultina

violation of any provisiqn of 310 CMR 7.00....” 310 CMR 7.02(3)(j) (emphasis added), 22

% PRE argues that if there is compliance with the NAAQS to satisfy element 1 (the more specific
regulatory criteria), then as a matter of law there must not be a condition of air pollution, as proscribed by
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Here, although the Permit indisputably satisfies the preceding element 1 (compliance with
NAAQS), the Petitioners contend that it violates element 3 because it will allow a condition of
air pollution, which is prohibited by 310 CMR 310 CMR 7.01(1), providing:

no person owning, leasing, or controlling the operation of any air
contaminant source shall willfully, negligently, or through failure
to provide necessary equipment or take necessary precautions,
permit any emission from said air contamination source or sources
of such quantities of air contaminants which will cause, by
themselves or in conjunction with other air contaminants, a
condition of air pollution.

The definition of air pollution in 310 CMR 7.00 reads:
AIR POLLUTION means the presence in the ambient air space of
one ot more air contaminants or combinations thereof in such
concentrations and of such duration as to:
(a) cause a nuisance;
(b) be injurious, or be on the basis of current information,
potentially injurious to human or animal life, to vegetation, or to

property; or - :

(c) unreasonably interfere with the comfortable enjoyment of life
and property or the conduct of business.

MassDEP’s Regulatory Charge. The Supreme Judicial Court has elaborated upon
MassDEP’s obligations for regulating air quality in Town of Brookline v. Commissioner of the

Department of Environmentél Ouélitv Engineering, .398 Mass. 404, 411,497 N.E.2d 9, 13

(1986). In that case a company sought an air permit for an energy plant that was to generate
electricity from diesel engines. The piaintiffs claimed that the diesel emissions would cause air
pollution and thus should not be permitted.

The court stated that MassDEP is “charged with evaluating the technical evidence and

reaching a decision on the risk attributable to the new source. That decision includes a

the more general regulatory criteria (element 3). While I find this to be an intriguing argument, it is not
necessary to resolve in this decision.
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determination of the boundary w1thm which the risk will be acceptable ? Brookhne, 398 Mass.
at411, 497 N.E. 2d at 13, The court acknowledged that any level of diesel emissions may create
some risk, but the creation of risk that affects others is true of almost all industrial and consumer
activities. Id. at 414. |

The court concluded that the “Legislature did not impose a zero-risk standard, but placed
the authority to regulate in [MassDEP.] The statute permits [MassDEP] broad authority to
control pollution” and determine what are reasonable and unreasonable risks Id. at p. 414, The
exercise of that judgment should be upheld urﬂess it is “patently wrong, unreasonable, arbitrary,
whimsical, or capricious . . . .” Id. at 414; see also id. at 415 (agency’s method of decision
making relaﬁve ,t(; assessment of risks is reviewed for whether it is “rational and conforms to the
law.”), In Brookling, the court acéepted MassDEP’s exercise of discretion when it relied upon a
single study as the “best available evidence on the risk of cancer due to diesel exposure.” Id. at
408. From that study and other modelingl information it determined that inhalation of the
expected emissions would increase the risk of lung cancer for a person continuously exposed for
one year by .005%, which it found acceptable. Id. at 409; see also Town of _Brdokline \A
Coﬁmissioner of the Department of Environmental Quality Engineering, 387 Mass. 372, 387-91 ,
439 N.E.2d 792 (1982) (further discussing deference to agency expert decision between two
conflicting choices).

Here, in the case of PM2.5, MassDEP has chosen to exercise its regulatory chérge by
relying upon the NAAQS to determine whether the plant ‘will cause or contribute to a condition
of air pollution. MassDiEP’s approach is to examine whether the facility’s modeled emissions
combined with background ambient levels will exceed the NAAQS. Rowan West PFT, p. 5

Rowan West Rebuttal PFT, p. 2. MassDEP’s method properly recognizes that not all risk of
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adverse health effects from air pollution can be eliminated, and instead focuses on eliminating
unreasonable risks. . Rowan West PFT, p. 5. In light of the health based focus of the primary
NAAQS, as discussed below, and the Petitioners failure to show that the NAAQS are
insufficient, I find that MassDEP;s reliance upon the NAAQS under these circumstances
constitutes a proper exercise of its broad discretion, is a reasonable means for implementing its
statutory and regulatory obligations, and complies with Brookline.

The NAAQS. The federal Clean‘ Air Act, 42 US.C. § 7401 et seq,, is the primary
regulatory vehicle under which air emissions in the United States are managed. Under the Act,

. EPA is responsible for developing acceptable levels of airborne emissions, known as NAAQS,
“the attainment and maintenance of which ... are requisite to protect the public health.” 42 U.S.C.
§ 7409(b)(1).

NAAQS are established ona pollutant-by-pollutant basis and are currently in effect for
several air contaminants. See 40 C.F.R. §§ 50.4 and 50.5 (SO ), 50.9 and 50.15 (ozone), 50.11
(NO ), and 50.13(PM 235)° In areas deemed to be in “attainment” for any of these pollutants, air
quality meets or is cleaner than the NAAQS for that pollutant. 42 U.S.C. § 7407(d)(1)(A)(i). In
“unclassifiable” areas, air quality cannot be classified on the basis of available information as
meeting or not meeting the NAAQS. 42 U.S.C. § 7407(d)(1)(A)(ii). Areas may also be
designated as “nonattainment,” meaning that the concentration of a pollutant in the ambient air
exceeds the NAAQS for that pollutant. 42 U.S.C. § 7407(d)(1)(A)(i).

NAAQS are further subdivided into Primary NAAQS, 42 U.S.C. § 7409(b)(1), and
Secondary NAAQS, 42 U.S.C. § 7409(b)(2). Primary NAAQS are intended to protect
individuals, while Secondary NAAQS are set to protect the surrounding environment. The

statute defines Primary NAAQS as “ambient air quality standards the attainment and
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maintenance of which in £h6 judgment of the [EPA] Administrator, based on such criteria and
allowing an adequate margin of safety, are requisite to protect the pui)lic health,” 42 US.C. §
7409(b) (1); Valberg PFT, p. 2. The adequaie margin of safety is designed to help protect public
health from _unknbwn risks associated with the pollutant, including “uncertainties in the state of
thp science and:the possibility of additional harms that might be identified in the future.”
Valberg PFT, p. 2. Thus, in selecting pri_rﬁary standards that provide an adequate margin of
safety, the “Administrator is seeking not only to prevent pollution levels that have been
démonstrated to be harmful» but also to prevent lower pollutant levels that may pose an
unacceptable risk of harm, even if the risk is not precisely identified as to nature or degree,”
Poiicy Assessment for the Review of Particulate Matter National Ambient Aijr Quality Standard#
(“Policy Assessment™), p. 1-3.%% What is even more ilnpoﬂant here is that Congress defined
public health broadly. NAAQS must protect not only average “healthy individuals, but also
“sensitive §itizens”-children [and the elderly], for exam;ﬁlé, or people with asthma, emi)hysema,
or other conditions rendering them particularly vulnerable to air pollution. . .. Ifa pollutant
adversely affects the health of these sensitive individuals, EPA must strengthen the entire
national standard.”* American Lung Ass’n v. EPA, 135 F.3d 288 (C.A.D.C. 1998) (citations

omitted); accord American Farm Bureau Federation v. EPA, 559 F. 3d 512 (D.C. Cir. 2009);

Valberg PFT, p. 2.

In addition, the NAAQS are designed to be protective of both short and long term health

effects by using different averaging times. Such averéging times vary from 1 hour to 1 year,

% The Policy Assessment is available at httg://wmv‘.ega‘.gov/ﬁx1haags/standard$/gm/s pm_2007 pa.html

? See also Policy Assessment, n. 4 (“The legislative history of section 109 [42 U.S.C. 7409] indicates that
a primary standard is to be set at “the maximum permissible ambient air level . . . which will protect the
health of any [sensitive] group of the population,” and that for this purpose “reference should be made to
a representative sample of persons comprising the sensitive group rather than to a single person in such a
group S. Rep. No. 91-1196, 91st Cong,, 2d Sess. 10 (1970).”). '

In the Matter of Palmer Renewable Energy, LLC, Docket No. 2011-021 and -022
Recommended Final Decision After Remand
Page 39 of 78 ’




with the 1 hour standard intended to be protective of potential short term effects and the annual
évemge standards intended to be protective of potential longrterm effects. Valbert PFT, p. 2.

To establish the NAAQS the EPA Administrator must produce “ctitetia,” defined as the
latest scientific data on “all identifiable effects on public health” caused by that pollutant. 151,. §
7408(a)(2). The Administrator must then decide what margin of safety will protect the public
health frém the pollutant's adverse effects, both known and those that are écientiﬁcally uncertain.

American Lung Ass’n, 135 F.3d 288. Then, without reference to cost or technological

feasibility, the Administrator must promulgate national standards that “limit émissions .
sufficiently to establish that margin of safety.” Id.; see 42 U.S.C. § 7409(b)(1); American
Petroleum Inst. v. Costle, 665 F.2d 1176, 1 181-82 (D.C.Cir.1981) (describing NAAQS
promulgation procedure); Lead Industries, 647 F.2d at 1148-50 (Congress deliberately
subordinated economic and technological feasibility concerns to the achievement of public
health goals).

| States bear primary responsibility for attaining, maintaining, and enforcing these
standards. See 42 U.S.C. § 7410. Each state is required to create and suﬁmit to the EPA a State
Implementation Plan (SIP) “which provides for implementation, maintenance, and enforcement
of [NAAQS] ... within such State.” Id. While states are responsible for promulgating SIPs, they
inust do so consistently with extensive EPA regulations governing preparétion, adoption by the
state, and submission to the EPA, 40 C.F.R. § 51, and all SIPs must be submitted to the EPA for
approval before they become final, 42 U.S.C. § 7410()(1), (k)(2) & (3). Once a SIP is

approved, however, “its requirements become federal law and arg fully enforceable in federal

court.” Her Majesty the Queen, 874 F.2d at 335 (citing 42 US.C. § 7604(a)).
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The states are responsible for regulating “the quiﬁcaﬁon and construction of any
stationary source within the areas covered by the [SIP],” 42 U.S.C. § 7410(a)(2)(C), and must
implement a permit program that limits the amounts and types of emissions that each permit
holder is allowed to discharge, 42 U.S.C. §§ 7661a(d)(1), 7661c(a). Sources are prohibited from
operating without such a permit. Virginia v. Browner, 80 F.3d 869, 873 (4th Cir.1996).

Fine Particulate Matter, This case involves the NAAQS for fine particulate matter,
known as PM2.5. Fine particulate matter consists of airborne particles that are 2.5 micrometers
in diametef or smaﬁer (iess than one-thirtieth the thickness of a human han) A causal
relationship exists between long- and short-term PM fine exposures and mortality and
‘cardiovascular effects and a likely causal relationship exists with respect to respiratory effects.
There may bg a causal relationship between fine PM and other adverse health outcomes. Rowan
West PFT, p. 4.

Fine particulate matter includes both “primary” particles (e.g., carbonaceous particles and
so-called “crustal” particles like dust) that pollution sources emit directly into the atmosphere as
well as “secondary particles (e.g., sulfate and nitrate particles) that form in the atmosphere as a
result of chemical reactions between PM, 5 precursors that sources emit.  American Farm Bureau
Federation, 559 F.3d at 524-26. There are many different sources of both types of particles.
Power plants, diesel and gasoline powered engines in mobile sources like cérs and trucks, and
other industrial sources produce most carbonaceous particles; agncultule mining, and other
activities that cause soil or metals to be suspended in the atmosphere account for the crustal
component. Id. The chemical precurs()rs to secondary PM, s inc]ude sulfur dioxide (SO,),
emitted in substantial part by power plants; nitrogen oxides (NOx), emltted in substantlal part by

mobile sources, power plants, and other industrial sources; and ammonia, emitted from
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agricultural sources, mobile sources, and power plants. Atmospheric chemical reactions between
these gases yield secondary PM, s in the form of sulfate and nitrate particles.® Id.

Developing NAAQS Thresholds. The specific scientific and policy processes for
developing the NAAQS thresholds, like those applicable to PM2.5, are scientifically rigorous
and robust.?® Valberg PFT, p. 2; Rowan West PFT, pp. 3-4; Rowan West Rebuttal PFT, p. 2.
MassDEP actively engages in and becomes informed of those processes. Its Office of Rgsearch
and Standards and Bureau of Waste Prevention, in conjunction with the Northeast States for
Coordinated Air Use Management (“NESCAUM?), actively participate in the NAAQé
evaluation and development processes. Rowan West PFT, pp. 5-6; MassDEP Closing Brief, p. 6,
Exhibit 2.

EPA also obtains input from many diverse groups. It conducts and reviews detailed
analysis of the current scientific research, including analysis with respect to thresholds for

vulnerable subpopulations and determinations respecting how much weight to assign to different

bodies of scientific research. American Farm Bureau Federation, 559 F.3d at 516, 524-26. The
process also involves input from EPA scientists, the external scientific community, stakeholder

groups, the public, and a congressionally mandated, independent panel; known as the Clean Air

2 people are generally exposed to higher PM2.5 levels indoors than outdoors and a majority of their time
is spent indoors. Valberg PFT, p. 5. PM2.5 can originate from indoor activities such as cleaning,
cooking, baking, and frying. Indeed, there is sound scientific evidence demonstrating that indoor air
exposure is more important in asthma exacerbation than outdoor exposures. Valberg PFT, p. 8.

% See In re Shell Gulf of Mexico, Inc. and Shell Offshore, Inc., OCS Appeal Nos. 10-01 through 10-04,
slip. op. at 71-75 (December 30, 2010) (citing e.g. Final Rule 75 Fed. Reg. at 6478 (“The studies assessed
in the ISA [integrated science assessment] and REA [risk and exposure assessment], and the integration

" of the scientific evidence presented in them, have undergone extensive ctitical review by EPA, CASAC,
and the public. The rigor of the review makes these studies, and their integrative assessment, the most
reliable source of scientific information on which to base decisions on the NAAQS™); id at 6483 (“The
Administrator’s final decisions draw upon scientific information and analyses related to health effects,
population exposures, and risks; judgments about the appropriate response to the range of uncertainties
that are inherent in scientific evidence and analyses; and comments received from CASAC and the
public.”).
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Scientific Advisory Committee (“CASAC?). Valberg PFT, p;- 2;42US.C. § 7409(d)(2). |
CASAC is comprised of nongovernment scientists and technical experts selected from the
medical, academic, and research communities. Valberg PFT, p. 2. |

During the promulgation process EPA generates a Criteria Document that “accurately
reflects the latest scientific knbwledge. useful in indicating the kind and extent of all identifiable
‘effects on public health or welfare which may be expected from the presence of such pollutant in
the ambient air.” Id. § 7408(a)(2). Althbugh not required by the statute, in practice EPA staff
also dévelop a Staff Paper, which discusses the information in the Criteria Document that is most
relevant to the policy judgments the EPA makes when it sets the NAAQS. In setting bdth
standards, the EPA takes into account the Criteﬁa Document, the Staff Paper, and the

recommendations of CASAC. American Farm Burean Fedefation, 559 F.3d at 516, The

CASAC oversees and independently reviews drafts of the various components of the NAAQS
review process, including the integrated science assessmént and the risk and exposure
assessment. See e.g. Final Rule, 75 Fed. Reg. at 6476-77 (describing the NO2 NAAQS review
process). The EPA must review the air quality criteria and the NAAQS and revise them as

necessary at least once every five years. Id. § 7409(d)(1); American Farm Bureau Federation

559 F.3d at 516.

The NAAQS Thresholds. In 2006, EPA promulgated revised primary NAAQS for 24
hour average and annﬁal concentrations of PM2.5 at 35 pg/m® and 15 pg/m’, respectively. Sinée
then, the PM NAAQS review has beén ongoing. On April 22, 2011, EPA issued its Policy
Assessment for the Review of Parficulate Matter National Ambient Air Quality Standards

(“Policy Assessment”) along with its regular five year review of PM2.5 NAAQS.Y Valberg

" 'The Policy Assessment is available at http://www.epa, gov/ttnnaags/standards/pm/s pm_2007 pa.html
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PFT, p. 3. The Policy Assessment is a thorough 458 page analysis of PM science and policy,
which is extensively peer reviewed. Valberg PFT, p. 3. The Policy Assessment makes
recommendations based on the latest scientific evidence for changes to éurrent standards.
Valberg PFT, p. 3. The Policy Assessment is “intended to ‘bridge the gap’ between the relevant
scientific evidence and technical information and the judgments required of the EPA
Administrato: in determining whether, and if so how, to revise the PM NAAQS.” Policy
Assessment, p. ES-1.

‘The Policy Assessment recommends that the PM2.5 annual s*andard be lowered from 15
ng/m’ to somewhere in the range of 11 to 13 p g/m® and the 24 hour PM2..5 standard either
remain the same at 35 pg/m’ or be lowered to 30‘ pg/m’, The recommendations are based upoxi
“observaﬁonal epidemiological studies thgt have rebbrted statistical associations between health
effects” and “PM levels below the current PM standards, and in the range of the proposed draft
standards.” Valberg PFT, p. 3. Importantly here, the recomﬁxended NAAQS are in accord with
what was recommended by NESCAUM, which included MassDEP. Rowan West West PFT, p. -
g 28 '

PRE’s PMZ.S Emissions and the NAAQS. 1t is undisputed that the camulative impacts
with PRE’s modeled emissions will be below not only the current NAAQS but also the
recommended NAAQS PRE’s‘ pollutant dispersion modeling not only conformed to standard

practices, it may have been more conservative than typical models. The PRE emission models

B 0n June 14, 2012, EPA proposed to strengthen the NAAQS for PM2.5 as follows: “Strengthen the
annual health standard for fine particles by setting the standard at a level within the range of 12 pg/m3 to
13 pg/m3. The current annual standard, 15 pg/m3, has been in place since 1997. Retain the existing
24-hour fine particle standard, at 35 pg/m3. EPA set the 24-hour standard in 2006.” See Overview of
EPA’s Proposal to Revise the Air Quality Standards for Particle Polution.
http://www.¢epa.gov/pm/2012/fsoverview.pdf
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relied upon inhalation risks that would occur at the maximum point of impact, instead of the
more typical reliance upén emissions at the facility’s property line. The models are consistent
with MassDEP and Massachusetts Department of Public Health recommendations for this plant.
Rowan West PFT, p. 6. “This provides for a more health protective risk assessment.” Rowan
Weét PFT, p. 6. PRE’s experts modeled average PM2.5 concentrations for thé area within 3.1
miles of the plant to be .015 pg/m® on an annual average basis, This results in a PM2.5
cumulative concentration for Springfield on an annual average.:bésis to be 9.3 pg/m’, a level that
is below both the current PM2.5 NAAQS level of 15 pg/m’ and the recommended range ofllto
| - 13 pg/m®. The modeled plant contribution will represent ohly 16% of the current PM2.5 levels
in Springfield. Valberg PFT, p. 3. PRE’s maximum projected PM2.5 impact is modeled to be
05 pg/m?, fora maximuﬁ cumulative impact of 9.335 pg/m3.‘ Valberg PFT, p. 4.

The outcome for the 24 hour maximum emissions wasbsimilar. The PRE Risk
Assessment modeled that it would be .57 pg/m?® and the maximum cumulétiv‘e impact for the area
would be 29.97 pg/m® (24 hour average), which is well below the current threshold of 35 pg/m?
and below the most conservative recommended threshold of 30 pg/mz. Rowan West PFT, pp. 6-
7. Beyond 3.1 miles from the plant, the modeled emission concentrations are even lower. See
also Rowan West PFT, pp. 4-7 (summariﬁng PM NAAQS). |

The Risk Assessment performed by PRE also modeled the impact of stack emissions on
several surrounding schools. Rowan West PFT, p. 7. The highest 24 hour and annual modeled ]
PM2.5 concentrations were at Spﬁngﬁeld Central High School. The results were ;24 pg/m? .(24'
hour avérage) and .04 pg/m® (annual average). Combining these emissions with air monitoring
data from the area yielded cumulative impacts of 29.64 png/m> and 10.54 ug/m? for the 24 hour

and annual averages, respectively. Again, these levels are below the most conservative
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recomniended levels. These levels would répresent .8% of the 24 hour cumulative particulate
concentration and .4% of the annual cumulative particulate concentrations in the Springfield
Central High School. Rowan West PFT, p. 7. “Stack modeling of the PM2.5 levels at 3 other
nearby schools with elevated pediatric asthma prevalence rates were shown to be lower than
those predicted for the Springfield Central High School.” Rowan West PFT, p. 7.

What Risk Levels are Appropriate? The Petitioners’ expert, Levy, opined and provided
some supporting scientific studies showing that adverse health effects from fine particulate
matter, such as PM2.5, exist below the current NAAQS and the recommended NAAQS. Levy
PFT, pp. 2-3; Levy Rebuttal PFT, pp. 2-4. Levy also testified with some supporting evidence
that there is a linear or other non-threshold population response at low doses of PM2.5; this
simply means that presently there is no clear point at which adverse health effects become
markedly less. Levy PFT, p. 3; Levy Rebuttal PFT, p. 2. Therefore, he argues that although
compliance with the NAAQS is necessary it is not sufficient because of this evidence of linearity
and adverse health effects below the NAAQS.

It is, however, undisputed that there may b_e adverse health effects from PM2.5 below
even the recommended NAAQS. But simply pointing to such evidence misses the task at hand.
As the Supreme Judicial Court stated in Brook}ine, the creation of risk to the ?ublic is true of
many industrial and consumer related activities. Thus, MassDEP is charged with determining

the “boundary within which the risk will be acceptable.” Brookline, 398 Mass. at 411, 414, 497

N.E.2d at 13. The “Legislature did not impose a zero-risk standard, but placed the authority to
regulate in [MassDEP.] The statute permits [MassDEP] broad authority to control pollution” and
determine what are reasonable and unreasonable risks. Id. at p. 414. Tt may be the case that no

clear threshold can be identified for which adverse health effects can be avoided. American
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Petroleum Institute v. Costle, 665 F.2d 1176, 1186 (C.A.D.C. 1981) (“a clear threshold of

adverse health effects cannot be identified with certainty for ozone. ”) Nevertheless, the
threshold should generally be upheld if it is not the result of “sheer guesswork” but rather
evidences that the “conclusion as to an adequate margin of safety [is based upon] a reasoned

analysis and evidence of risk . . . .” erican Petroleum Institute v. Costle, 665 F.2d 1176, 1187

(C.AD.C. 1981).

EPA and others charged with the responsibility of recommending or determining the
appropriate threshold have explicitly acknowledged the same type of criticism lodged by Levy.
EPA staff concluded that no “discernable thresholds or exposure levels without a potential risk of
adverse effect were identified in_the assessed epidemiologic studies of fine particulate matter.”
This is consistent with CASAC’s findings. Rowan West PFT, p- 4. But that does not lead to the
conclusion that PM2.5 emission thresholds should be zero or even less than eurrent or
recommended thresholds. Instead, EPA has offered rational scientific and policy bases for the
NAAQS thresholds. In sum, the scientific evidence is not presently strong enough to support
regulating below-the recommended NAAQS. EPA identified levels where the “scientific
evidence of asseciation is the strongest” between PM levels and adverse health effects (the
quantitative estimate of health risk) and where there is “appreciably less confidence” in the
estimates of risk because of uncertainties or limitations. Rowan West PFT » . 4. In the Policy
Assessment, EPA speciﬁcally found that “recognizing the uncertainties inherent in identifyixig
any particular point at whlch our confidence in reported associations becomes appreclably less
we conclude that the ava:lable evidence does not provide a sufficient basis to consider alternative
annual standard levels below 11 pg/md.” Valberg PFT, p. 3. CASAC, the independent scientific

panel mandated by Congress, concurred with the EPA’s assessment that at 10 ug/m® and lower
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the confidence relationship between PM fine exposures and health risk is substantially lower.
Rowan West PFT, p. 5; Rowan West Rebuttal PFT, p. 1. EPA was “mindful that the [federal
Clean Air Act (CAA)] requires standards to be set that are requisite to protect public health with
an adequate margin of safety, such that the standards are to be neither more nor less stringent
than necessary; the CAA does not fequire that the NAAQS be set at zero-risk levels, but rather at
levels that avoid unacceptable risks to public health.” Rowan West PFT, p. 3.

There are other reasons why Levy’s criticism is problematié from a scientific and policy
and permitting perspective. Valberg Rebuttal PFT, pp. 1-2; Rowan West Rebuttal PFT, p. 2.
Reviewing favorable studies in isolation, as Levy does, excludes consideration of conflicting
studies that do not show adverse health effects at levels below the NAAQS. In fact, Valberg
pointed to studies showing that certain adverse health outcomes?’ either decreased, stayed the
same, or had a negligible effect with increased PM2.5 levels. Valberg Rebuttal PFT, pp. 1-2.
Such fesults, Valberg validly contends, point to “significant remaining uncertainties in the PM
associations, and the difficulty in using them for reliable, facility-specific risk assessments.”
Valberg Rebuttal PFT, p. 2. Instead, in promulgating the NAAQS and the recommended
NAAQS, EPA reviewed the totality of fhe information, including studies relied upon by Levy,
and other similar studies.’® Valberg Rebuttal PFT, p. 6; Rowan West Rebuttal PFT, p. 2.

In addition to casting doubt on Levy’s testimony for the above reasons, PRE’s expérts
raised several scientific bases, including studies of occupational health, clinical and experimental

data, and toxicological data, the omission of alternative exposures (indoor air), and potential

2 The adverse health outcomes included incidence of strokes and cardiovascular disease.

%0 yalberg also points out that while there is evidence of association between urban air pollution and
increased mortality it is difficult to disentangle to what extent the increased mortality is simply due to
stresses associated with urban environments and activities or the PM2.5 per se. Valberg Rebuttal PFT,

pp. 7-8.
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flaws in the scientific model, that cast doubt on the theory that PM2.5 health effects follow a
linear, nd threshold model. Valberg PFT, pp. 4-5. Imake no findings regarding whether this
evidence undermines the linearity model, but recite it to show that it is not universally accepted.
Valberg pointed out that the linear model relieé solely on observation, epidemiological
cvorrellative studies, without incorporation of contrary evidence from laboratory experiments or
toxicological principles; whigh support a no effect threshold. Valberg PFT, p. 4. Levy
responded with some research based upon laboratory experiments or foxicological principles.
And Valberg responded with other studies not accounted for in the linear model that show no
linear relationShip. For purposes of this appeal, it is not necessary to agree with Valberg or LeVy
on this linearity issue. The point is that there is additional evidence that undermines regulating
below the recommendéd NAAQS. In addition, Valberg opined, based upon this and other
évidence, that “it is not plausible that the incremental level of outdoor PM from the PRE facility
in the Springfield area will lead to increases in diseas¢ statistics in the Spi‘ingﬁeld éu*ea, given
that people’s everyday exposures té much higher levels do not.” Valberg PFT, p. 5.

Lastly, as in Brookllne to facilitate and contextuahze risk assessment it is helpful to
consider the risk at issue relative to other risks. Brookline, 398 Mass. at 415, 497 N.E.2d at 13.
PRE’s expert, Valberg, provided the following examples equating the amount of PM2.5 inhaled
by one individual from PRE for a year as equal to: (1) less than five minut.es a week driving in a
car on an urban freeway, (2) about three minutes a week cooking in tﬁe home, (3) less than ten
minutes mowing the lawn, (4) approximately twenty minutes a moﬁth dry dusting, (5) about two
hours breathing air inside of a home where someone smokes, (6) about one day inside a hduse
with a clean burning woodstove, (7) about six hours inside a house with a traditional woodstove,

(8) about five minutes a week burning candles in the home, (9) about two and one-half hours
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riding New York City subways, and (10) smoking one cigaretie in a seventy-five year tirﬁe.
Although these analyses were provided on an individual basis and the PRE plant would expose
the public, the analogies are nonetheless relevant to contextualizing and better understanding the
relative r‘isks; Indeed, a number of the referenced activities are commonly performed by large
scgrﬁents of the population.

Whether the NAAQS are Repre;en tative of the Springfield Area. The Petitioners’
argument that MassDEP’s reliance on NAAQS does not sufficiently consider the particularly
susceptible subpopulations in the area is not persuasive. In order to protect the public health, the
| Primary NAAQS are designed to be protective of such subpopulations, not simply the average
individual, with an adequate margin of safety and Qithout regard to cost. The scientific studies
and methodologies used to prémulgate thc NAAQS consider urban subpopulations with specific
susceptibilities like those presented by the Petitioners. See e.g. Policy Assessment, § 2.1.3
(describing study methodology, including urban air studies representative of susceptible urban
populations throughout the U.S.); Policy Assessment, § 2.2.1 (samc); Policy Assessment, § 2.2.2
(same); Policy Assessment, p. 2-40 (specifically discussing the extent to which the Harvard Six
Cities study is represenfative of susceptible qrban populations); Policy Assessment, p. 2-40
(concluding that “study areas are generally representative of urbaﬁ areas in the U.S. likely to
expetience relatively elevated levels of risk related to ambient PM2.s exposure.”). Without a
sufficient showing tﬁat the NAAQS are somehow not adequately representative for this vappeal, it
should be presumed that they are appropriately protective of the public health. This regulatory
approach is consistent with hbw EPA has addressed environmental justice claims arising out of

Title VI in PSD appeals.®! Although the Petitioners have withdrawn their Title VI claim in this

3 See In re Shell Gulf of Mexico, Inc. and Shell Offshore, Inc., OCS Appeal Nos. 10-01 through 10-04,
slip. op. at 71-75 (December 30, 2010) (Order Denying Review in Part and Remanding Permits); In re
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case, the gist of their PM2.5 argument is neveﬂheleésjcomparal;le fo a Title VI claim. That is,
they claim that they are differently situated because of their degraded enviroﬁmental
surroundings and because of subpopulations that are more susceptible to environmeﬁtal
pollution,* Thus, they claim they will be disparately impacted. |

The EPA’s Environmental Appeal Board has stated that “[i]n the cbntext of an
environmental justice analysis, compliance with the NAAQS is emblematic of achieving a level
of public health protection that, based on the level of protection afforded by a primary NAAQS,
demonstrates that minorify or low-income populations will not experience disproportionately
high and adverse human health or environmental effects due to exposure to rélevant criteria

pollutants.” In re Shell Gulf of Mexico, Inc. and Shell Offshore, Inc., OCS Appeal Nos. 10-01

through 10-04, slip. op. at 74 (December 30, 2010) (Order Dénying Review in Part and
Remanding Permits).>

| Here, the Petitioners have not offered any evidence demonstrating that the Primary
NAAQS, including the recommended NAAQS, are somehow ﬂéwed vas} to the area and

population affected by the plant. For example, the Petitioners have not presented any evidence.

Knauf Fiber Glass GmbH, 9 E.A.D. 1, 15-17 (EAB 2000); In re Sutter Power Plant, 8 E.A.D. 680, 692
(EAB 1999) NAAQS are the “bellwether of health protection™). ‘

%2 PRE’s expert, Valberg, provided persuasive evidence showing that ambient air conditions and health
conditions in the affected areas are not as dire as portrayed by the Petitioners.

% See also “Select Steel decision” (health-based standards are “presumptively sufficient” to protect
everyone's health within an adequate margin of safety but can be rebutted by a documented deficiency in
the NAAQS): U.S. EPA, Office of Civil Rights, Summary of Decision on Title VI Complaint Regarding
Michigan Department of Environmental Quality's Permit for the Proposed Select Steel Facility
(summarizing EPA's decision in St. Francis Prayer Center v. Michigan Dept. of Environmental Quality,
Title VI Administrative Complaint File No. SR-98-RS5 ( 1998)); Letter from Ann Goode, Director, EPA
Office of Civil Rights, to Fr. Phil Schmitter, Co-Director, St. Francis Prayer Center; Sr. Joanne:
Chiaverini, Co-Director, St. Francis Prayer Center, and Russell Harding, Director, Michigan Department
of Environmental Quality (Oct. 30, 1998) (explaining EPA's denial of Title VI complaint in EPA File No.
SR-98-R5); U.S. EPA, Office of Civil Rights, Investigative Report For Title VI Administrative Complaint
File No. 5R-98-R5 (Select Steel Complaint). See http:// www.epa.gov/civilrights/docs/ssdec_ir.pdf.
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that the NAAQS are hot derived from or based upon evidence that is sufficiently representative |
of the community’s alleged health based susceptibilities. The presumption that the NAAQS are
reasonably protcctwe should therefore be upheld.*

In addition to the Petitioners not showing that the NAAQS are not sufficiently
representative, there is evidence that the Springfield area’s health burden is quite similar in many
respects to other urban areas in the Commonwealth. For example, various (;haracteristics of the
Springfield population, including cardiovaécular hospitalization; cardiovascular mortality, and
hospitalization for myocardial infarctions, have little difference from the statewide rates.

Valberg PFT, p. 5. Springfield’s current asthma prevalence is the same as the statewide average.
Valberg PFT, pp. 5-6. Springfield is among other large urban areas (Boston, Worcéster,
Lawrence, Lowell, Fall River, and New Bedford) that have pediatric asthma prevalence rates that
are statistically higher than the statewide average. Valberg PFT, p. 6. Valberg also
demonstrated that PM2.5 levels in Springﬁeld and Chicopee are considerably lbwer than sévera]
other U.S. cities and the rates in Springfield and Chicoi)ee have been consistently trending
downward since at least 1998. Valberg PFT, p. 8.

PRE’s expett, Valberg, also testified that Springfield’s “public health bufdens are not |
likely related in any signiﬁcaht way to outdoor air Qualify at all, but rather to differences in
healfh care delivery and, in the case of asthma, to indoor air quality (e.g. mold, moisture,

cigarette smoking, cockroaches, deteriorating housing stock) and demographic factors (e.g.

* In the draft Title VI Guidance, the EPA’s example of how the presumption could be overcome is
similar to the approach taken in this case. By way of example, the EPA stated that although an area may
be in attainment-with the lead NAAQS, the presumption could possibly be overcome by demonstrating
that abnormal lead exposure resulted from exposure to unusually high levels of lead from non-air sources,
which can vary widely. Draft Title VI Guidance for EPA Assistance Recipients Administering
Environmental Permitting Programs (Draft Recipient Guidance) and Draft Revised Guidance for
Investigating Title VI Administrative Complaints Challenging Permits (Draft Revised Investigation
Guidance) (Tuesday, June 27, 2000), 65 FR 39650, 39681.
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.stress, socioeconomic status, neighborhood violence, health care delivery).” Valberg PFT, p. 6.
Indeed, there is sound scientific evidence ciemonstrating that indoor air exposure is more
important in asthma exacerbation than outdoor exposures. Valberg PFT, p. 8. A recent study by
the Massachusetts Department of Public Health concluded that thé “prevalence of asthma was
not associated with air pollution levels from stationary sources. In fact, the geographic areas
which received the highest fraction of air pollutants from statisnary sources had the lowest
asthma prevalence.” Valberg PFT, p. 8 (citations and emphasis omitted). Levy responded that
asthma prevalence 1s not necessarily caused by exposure to outdoor air pollunon, but outdoor air
pollution can exacerbate asthma

None of this is to say that Springfield does not have a significant public health burden.
Indeed, the baseline rates of many key diseases and the age-adjusted prematﬁre mortality rate are
higher in Springﬁeld and surrounding communities than in other communities around
Massachusetts and the state average Levy PFT, p. 6. Spnngﬁeld also exhibits s1gmﬁcant1y
greater deaths from heart disease than the Massachusetts average. Levy PFT, p. 7. Springfield
also has a large number of low income residents and elevated rates of asthma, exceeding the state
average for adults and children, which renders people more vulnes'able to health effects of air
pollution. Levy PFT, p. 7. But the primary NAAQS are specifically des1gned to protect these
populations, and there has been no showing to the confrary.

In sum PRE’s PM2.5 emissions will comply thh both the current NAAQS and the
recommended NAAQS. The NAAQS are based upon a scientifically ngorous assessment of
current research and they are specifically desxgned to protect the public health, including
particularly susceptible subpopﬁlations. Instead of isolating on one segment or body of research,

they are derived from the body of research in its totality. They also importantly recognize the
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inherent complexities in drawing generalizations from ‘the entire body of scientific research but
nevertheless represent a rational policy balance among competing studies ﬁth varying results.
The Petitioners have not presented any evidence showing that the underlying scientific studies
and the methodology employed to develop the NAAQS are not sufficiently inclusive of the
characteristics that render the area residents particularly susceptible. Although the Petitioners
point to some evidence of adverse health risks below the NAAQS recommendéd thresholds,
those thfesholds recognize that there is also conflicting evidence that undermines the conﬁdenég
in such claims. Indeéd, they recqgnize the scientific and policy based flaws in cherry-picking |

"scientific studies that lead to a desired result, instead of reaching a resu‘lt that is derived from and
sufficiently representativé of the entire body of scientific research.

For all the above reasons, I find that the Permit’s compliance with the NAAQS and ihe
recommended NAAQS for PM2.5 demonstratés that the Permit complies with the regulations
and the state Clean Air Act and PRE will not cause or contribﬁte to a condition of air pollution.

Health Risk Assessment. Despite the foregoing analysis, Levy contends that compliance
with the NAAQS is not sufficient and that PRE should perform a health risk assessment that is
specific to the community and the projected impacts. Levy Rebuttal PFT, p. 2; Levy PFT, p. 4.
Levy’s position misses the mark. PRE did perform a health risk assesément for many different
components of PRE’s modeled emissions, including the constituents of PM2.5. Valberg PFT,
pp. 1, 4-9; Valberg Rebuttal PFT, pp. 3-4; Motion to Dismiés, Exhibit F, Appendix D (“Hgalth
Risk Assessment (HRA) for the Palmer Renewable Energy (PRE) Non-Forest Green Wood
Chips (GWC) Energy Recovery Projecf, Springfield, MA”). The assessment concluded that
emissions from PRE “are not expected to have an adverse effect on public health in the

Springﬂeld area.” Motion to Dismiss, Exhibit F, Appendix D, p. 61. “The assessment did not
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find any chemical componeht of PRE air emissions that resulted in people being exposed to
concentrations above the health-protective levels, which includes the chemicals of concern that
would be part of emitted PM2.5.” Valberg PFT, p. 4. The study noted that “one year of
exposure to worst case scenario PRE Project PM2.5 and NO2 concentrations is equivalent to
exposures received from just a few minutes of everyday, common indoor and outdoor activities
such as cooking, yard work, or driving a car.” Id. The aséessment was petformed to model the
health effects of exposure to projected emissions, including PM2.5. Valberg PFT, p. 1. It was
pefformed in accord with standard scientific protocol, in addition to dréﬁ procedures established
by the Secretary of Energy and Environmental Affairs and MassDEP, in consultation with the
Massachusetts Department of Public Health, Valberg PFT, pp. 1-2. It is also consistent with
MassDEP and EPA guidance for assessing individual facili_ties of ai! kinds. Valberg Rebuttal
PFT, pp. 5-6. The assessment demonstrated, among other things, that “ground level -
concentrations from [the plant’s] emissions wex;e below levels of regulatory and health effect |
v coﬁcern ....” Valberg PFT, p. 2. It “demonstrated that maximum predicted levels of specific
substances associated with PRE Project air emissions would not be expected to cont_ribute to
adverse health effects among potentially affected populations.” Valberg PFT, p. 9. Consistent
with the above analysis, it relied pértially upon the NAAQS to determine appropriate exposure
thresholds. | |

Levy did not perform his own risk assessment, and instead relies upon an externality
model to approximate the impacts. Levy PFT, p. 8. He uses the term externality to refer 'to the
monetized health burdens from the plant emissions, which are not reflected in thé market priceé
for electricity. Levy PFT, p. 8. He relies upon a study he performed with respect to the Mount

Tom power plant in Holyoke, He states only that the dispersion patterns would be expected to be
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similar, but provides no information regarding how emissions and air dispersion patterns
compare to PRE. He calculates that there will be $2.’} million per year in heéltﬁ damages, the
vast majority of which are attributable to PM2.5. Levy PFT, p. 8; Levy Rebuttal PFT, p. 5. He
agrees there are “clear uncertainties, although many would indicate that we are possif)iy
underestimating damages.” Levy PFT, p. 8. 1attach no weight to Levy’é analysis based upon
his externality model. Quite simply, there is 1o evidentiary foundation shbwing material
similarities that would allow one to use that stuciy to render opinions about the PRE plant and its
emissions.

For all the above reasons, I find a preponderance of the evidence shows the Permit’s -
allowable PM2.5 emissions will not cause or contribute to a condition of air pollution. 35
L.  The Permit Sufﬁcientlx Regulates the Emis#ion of CO

The Petitioners claim that the Permit is flawed with respect to CO emissions; they argue
it is based upon an inaccurate calculation of the potential for CO emissions. As presently
caiculated, the potential to emit and the Peﬁ.nit limitation for CO emissions are 81.4 tons per year
(“tpy”). The Permit also contains bshort-term’limits, providing average CO emissions be limited
to 58 1b/hr for any one hour block and 35.6 Ib/hr for any four hour block. MassDEP determined
 these lfmits, including the 81.4 tons per year, represent the BACT for the facility based upon

review of a recently permitted facility. Raczynski PFT, p. 3.

3 Although the Petitioners withdrew their claim that the Permit conditions related to PM2.5 violated
Article 97 of the Massachusetts Constitution, they assert that the Air Pollution Control Regulations must
be “interpreted and applied consistent with the ‘right to clean air under Article 97, which 1 have done.
Article 97 provides: “The people shall have the right to clean air and water, freedom from excessive and
unnecessary noise, and the natural, scenic, historic, and esthetic qualities of their environment . ...”
Mass. Const. Art, XCVIL The Petitioners do not elaborate on precisely how the regulatory interpretation
should be influenced by Article 97. MassDEP and PRE both argued that there was no private right of
action to pursue an Article 97 claim and such claim could not be litigated in this venue. It is not
necessary to resolve these issues in light of the Petitioners’ withdrawal of the claim. '
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The Petitioners contend that the alleged uﬁdérestimated potential to emit CO resulted in
the plant being erroneously designated as‘ a non-maj or source under MassDEP’s plan approval
regulations. They believe that a more accurate potenﬁal to emit will at least‘exce,ed 100 tpy,
resulting‘ ih the need for a major sourcg classification and reﬁew under MassDEP’s
cohiprehensive blan approval brocess. See 310 CMR 4.10(2)(b) and 4.10(2)(0); 310 CMR 7.00:
Appendix C(1) and CQ). 40 CFR 52.21. Indeed, if the potential to emit exceedé I. 00 tpy, then
PRE would be subject to the major source CPA process. 1d. In addition, the Petitioners suggest
that the poténtial to emit‘may exceed 250 tpy, thereby exceeding the 250 tpy threshold for the
applicable NSR and PSD major source review. 36 |

After carefully reviewihg the arguments and evidence, I ﬁnd a preponderance of the

evidence demonstrates that the ﬁotential to emit calculation of 81.4 tpy for CO is accurate, and
thus significantly below the major source threshold of 100 tpy. The potential to emit calculation
in the Permit was derived from approved methodologies and, importantly, resulted in é
“federally enforceable” limitation of 81.4 tpy, Under 3 10‘ CMR 7.00, F’edéral Poténtial

' Emissiéns or Federal Potential to Emit means in peﬁinent part: | |

 FEDERAL POTENTIAL TO EMIT or FEDERAL POTENTIAL

EMISSIONS means the maximum capacity of a stationary source
to emit a regulated pollutant under its physical and operational
design. Any physical or operational limitation on the capacity of
the source to emit a regulated pollutant, including air pollution
control equipment and restriction on hours of operation or on the .
type or amount of material combusted, stored, or processed, shall
be treated as part of its design only if the limitation or the effect it ‘
would have on emissions is federally enforceable. To be federally
enforceable, a limitation on any facility's capacity to emit a
pollutant shall include testing, monitoring, and recordkeeping
procedures sufficient to demonstrate compliance with the

~ limitations.

% See 40 CFR 52.21(b)(1)(D) (&eﬁning “major stationary source” for purposes of the PSD program, under
the New Source Review permitting program, with respect to.pollutants, such as CO, which are in
attainment). See Danneker PFT, p. 3.
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310 CMR 7.00 (emphasis added); see also Weiller v, Chatham Forest Products, 392.F3d 532 (™

Cir. 2004) (“proposed facility that is physically capable of emitting nﬁajor levels of the relevant
pollutants is to be considered a major emitting facility under the Act unless there are legally and
practicably enforceable mechanisms in place to make certain that the emissions remain below the
releyant levels™); Interim Policy on Federal Enforceabi;ity of Limitations on Potential to Emit
(January 22, 1996) (http://www.épa.gov/ttn/oarpg/t5/memoranda/§tél22.pdf).

Here, the potential to emit calculation resulted frém a rigorous review process that
complied With Federal Potential to Emit definition above. As in the ‘typical‘case, the applicant
first proposed emission rates based upon its BACT analysis performed under 310 CMR
7.02(8)(a)2. Danneker PFT, pp. 2-4. BACT generally requires that the emission rate limitation
is representative of what the source and control device are capable of achieving to minimize |
emissions to the maximum degree possible. Danneker PFT, pp. 2-4. MassDEP _reviev;'é the
proposal and, as was done in this case, may reduire more stringent BACT emission rates.
Danneker PFT, p. 2. Here, MassDEP;s requirements resulted in significantly more stringent CO
emission limits in the Permit, changing the facility designation from niajér to non-major.
Danneker PET, pp. 2,4-5, 6; Danneker Rebuttal PFT, §{ 4-5. |

The PRE facility is a base load faéility, meaning that it wﬂl generally run continuously,
with minimum startups and shutdowns. Calculated pofential emissions were therefore based
upon maximum operational design for 24 hours a day, 365 days a year. Danﬁeker PF’I‘, p. 7.
MassDEP apéropriately considered the impact of air pollution control equipment and other
physical or operational limitations because the 81.4 tpy limitation is ;‘federally enforceable.” See
supra. There is no dispute that the 81.4 tpy limitation is “federally enforceable” because it

includes sufficient “testing, monitoring, and recordkeeping procedures sufficient to demonstrate
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compliance with the limitations.”’ 310 CMR 7.00 (definition of Federal Potential to Emit);
Danneker PFT, pp. 7-8. Indeed, the Permit contains short term emission rate limits and an
annual limit, requires continuous monitoring, and includes testing and recording keeping
requiremenis, all of which enable accurate and timely compliance determinations. Danneker
PFT, pp. 7-8. This “federally enforceable” designation renders it appropriate in considering
potential emissions to consider:“[a]ny physical or operational limitation on the capacity of the
source to emit a regulated pollutant, including air pollution control equipment and restriction on
hours of operation' or on the type or amount of material combusted, stored, or processed . ...”
310 CMR 7.00. In this case, such physical or operational limitations included the use of gc;od '
| combus’tion practices and use of an oxidation catalyst as a control device. Danneke: PFT, p. 7.
The oxidation catalyst is designed to create or facilitate a chemical reaction that will reduce the
emissions of carbon monoxide. PRE will utilize combustion controls and catalysts to achieve the
lower éomrdlled emissions limit of .0365 Ib/MMBtu., which is based upon Top Case BACT. -
Raczynski PFT, p. 4; see 310 CMR 7.02(8)(a)2 (describing Top Case BACT). The Permit
limitations are. based upon a projected removal efficiency of 85.4%, but the removal efficiency is
nota pgmﬁt condition. Raczynski PFT, pp. 3-4. |

EPA has provided guidance on how to calcﬁlate potential to emit in the “NSR Manual,
Appendix C.” It provides that emissions sﬁould be calculated for each emission unit using the
most “representative data available.” Raczynski PFT, pp. 1-2. Elaborating upon “representative.
data,” it states that the types of information used to estimate potential to emit “m. ‘may include:
Federally enforceable operational limits, including the effect of pollution control equipment;

performance test data for similar units; equipment vendor emissions data and guarantees; test

*"See also Guidance on Limiting Potential to Emit in New Source Permitting, dated June 13, 1989 (attached as
- Exhibit 2 to Danneker PFT).
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data from EPA documents . .. ; AP-42 emission factors; emission factors from the technical
literature; and state emission inventory questionnaires for comparable sources.” Raczynski PFT,
p- 2.

Here, in addition to using a “federally enforceable operational limit” (the first item listed
above in the NSR Manual, Appendix C) MassDEP and PRE relied upon “representative data”
that is considered accepfable under the NSR Manual. PRE relied principally upon two forms of
data considered representative under the NSR Manual: (1) boiler design data in the
maﬁufacturer’s vendor guarantee and (2) information for uncontrolled emission rates from a
similar plant operated by Bridgewater Power Company in New Hampshire. Raczynski PFT, p.
2; Raczynski Rebuttal PFT , pp. 1-3; Danneker Rebuttal PFT, 1y 4-5. The guarantee is sufficient
and is in accord with standard practice. Raczynski Rebuttal .PFT , pp. 1-3. Nevertheless, even if
there were no guai‘antee, the data have been verified by a MA Registered Professional Engineer
giving it appropriate and typical indicia of réliability. Danneker PFT, p. 5. From the
Bridgewater facility, PRE provided continuously monitored operating data for uncontrolled CO
emissions from the Bridgewater 15 MW biomass stoker boiler. ‘Bridgewater was used to
estimate the uncontrolled emissions because it does not use any oxidation catalysts and is similar
in design and fuel source. Raczynski PFT, p. 2; Raczynski Rebuttal PFT, pp.-1-2.

The Petitioners haQe lodged three general attacks on the potential to emit calculation.
First, they argue that.uncontrolled emission estimates should have been derived from the EPA’s
AP-42 emissions factors. As discussed above, the AP-42 is listed in the NSR Manual, Appendix
C, as a possible source of representative data that may be used. Nevertheless, there are sgveral |

reasons why the Petitioners’ argument is not persuasive.
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In very general terms, AP-42 is a publication in which EPA provides information to
estimate emissions of pollutants associated with a given activity. Danneker PFT, p. 3. EPA has
stated, however, that it is preferable and more accurate to rely on related testing information or
continuous emission monitors, asin this‘ éase. Raczynski PFT, p. 3. According to the EPA, the
AP-42 should be used only as a last resort when more representative data is unavailable,
Danneker PFT, pp. 3, 5. The AP-42 introductioh states that “[b]efore simply applying AP-42
emission factors to predict emiséions from new or proposed sources, ot to make other source
specific emjssion’ estimates, the user should review the latest literature and technology . .. .”
Raczynski PFT, p. 3. That is what PRE did in this case, relying upon representative data derived
from the actual design of the pfoposed boiler and a similar operating unit. That is the preferred |
methodology for calcuiating potential to emit. Indeed, AP-42 provides that if “representétive
source-specific data cannot be obtained, emissions information from equipment vendors,
particularly emissions performance guarantees or actual test data ﬁbm similar equipment, is a
better source of information for permitting decisions than an AP-42 emission factor. When such
information is not available, use of emi,ésion factors maz‘ be necessary as a last resort.”
Danneker PFT, Ex. 1, p. 3 (emphasis added). | |

Further, there is almost no evidentiary fouhdation’establishing sufficient indicia of
reliability for the AP-42 emission factor of .6 Ib/MMBTU relied u’poﬁ by Egan. I therefore
attach little weight té it. In fact, PRE demonstratéd that it is based upon relatively outdated
information, reports from 1982 to 1998, and emjssion sources with sighiﬂcanﬂy different
desfgns, controls, and raw material input, all of which would be expected to skew the averagé.»

Raczynski PFT, p. 3.
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The Petitioners’ second argument is that thé CO removal rate of 85.4% does not have a
sufficient evidentiary basis and thus PRE has not demonstrated that it will achieve the controlled
emission ra{es to determine its potential to emit. Petitioners® Closing Reply, p. 25. The
Petitioners rely on inforf/nation in the RACT/BACT/LAER Cléaringhouse (“RBLC”) as evidence
that the 85.4% removal rate is unduly optimistic. This argument, however, suffers from the sa;he
general flaws as Petitioners’ argument based on the AP-42 emission factors. The RBLC
emission rates are not required for consideration when, as here, more representative data is
available. Danneker PFT, .p. 5. The RBLC information has a number of limitations for this
project: it includes only projects thgt wére subject to major new source review under the PSD
program and fhe‘ information it contains is not always current. Danneker PFT,v p. 5. Further, as
PRE points out, there are very few biomass boilers in the RBLC with oxidation catalysts. In
contrast, and more importantly, PRE and MassDEP have relied upon more current and
representative data from other combustion facilities that have utilized an oxidation catalyst for
CO control and achieved removal efficiericies of 90% or more. Raczynski PFT, p. 6. PRE has
also provided evidence from its expert'and vendors of ah oxidation catalyst showing the facility
also has the ability to meet the 85.4% removal efficiency.®® Raczynski PFT, pp. 2-3; Raczynski
Reb.uttal PFT, pp. 1-3. MassDEP has testified that the emission rate is technically feasible given
that it will satisfy the requirements of BACT. Danneker PFT, p. 8. Although the Petitioners
point generally to some facilities in other states as evidence that the CO emissions have been

underestimated, there’s no evidence demonstrating that those facilities are similar in all material

3 Even though the Petitioners contend that some of the evidence in this proceeding was not submitted
with the permit application, it may nevertheless be relied upon here because this is a de novo proceeding.
Matter of Russell Biomass, LLC, Docket No. 2008-116, Recommended Final Decision Following
Interlocutory Remand Decision, (July 1, 2010); Matter of Town of Hamilton, Topsfield, and Wenham,
Docket Nos. 2003-065, 2003-079, and 2003-068, Recommended Final Decision, January 19, 2006,
adopted by Final Decision (March 27, 2006).
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respects. Indeed, they may have less strict emission limits, precluding the need for ways to limit
emissions, I therefore attach very htﬂe welght to that evidence.

Lastly, the Petitioners contend that the potential to emit calculation is erroneous becaus¢
it failed to include estimates of emissions during periods of the plant’s startup, shutdown, and
malfunction, which, they conélude, can be substantial. Petitioners’;C]osing Brief, p. 33. They
- claim, relying on Egan, that the emissions duﬁﬁg start ups and shut downs “can be substantially
higher than emissions during normal op:erations.”. Petitioners’ Closing ‘Reply,' p. 25.

 Itis true that the potential to emit calculation does not include periods of startup,
shutdown, and malfunction. Instead, the Permit sets forth a procedure for establishing short-term
CO limits that will be applicable during startup and shutdown based upon tests performed within
the first 180 days. Those limits will be included in the Final Approval and will be federally
enforceable. Danneker PFT, pp. 8-9. The Petitioners contend that this runs afoul of MassDEP’s
definition of potential to emit, 310 CMR 7.00, and should be treated as part of the normal
operation of a source. Petitioners’ Closing Brief, p. 34. They conclude that if these potentlal
emissions are mcluded the plant will be a major source because it will exceed 100 tpy.

I find that the Permit establishes a reasonable methodology to establish limits on start up
and shut down and sufficiently includes thé emissions in the potential to emit. Impoﬂanﬂy, the
federally enforceable limit of 81.4 tpy applies to énd incorporatgs emissions from start up and
shut downs. The continuous emissions monitor will continuously monitor emissions during all
start ups and shut downs. Raczynski PFT, p. 6. Given this, waitingr to establish CO short term
emissions limits for startup and shutdown is consistent with permitting practlces of snmlar »
facilities and will not lead to the fac1hty exceeding a major source applicability threshold or

subject the facility to NSR. Danneker PFT, p- 8. Based upon the continuous emissions
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monitoring, the Pernﬁt requires that startup and shutdown limits be established in the Final
Approval. Raczynski PFT, p. 9. Not including an estimate of efnissions from startups and
shutdowns for biomass plants is common in New England and is consistent with MassDEP
~ practice. Raczynski PFT, p. 6; Danneker PFT, p. 9; see also Raczynski PFT, p. 8 (discussing
plant identified by Egan that also did not include startup emissions). The use of actual emission
data from startups and shutdowns enables MassDEP to establish meaningful short term emission
limits. Danneker PFT, p. 9. |

Further, PRE has provided persuasive evidence that the actual net emissions resulting
from periods of startup, shutdown, and inoperation will be less than emissions during periods of
operation. Thus, there is no prejudicial effect from the exclusion of these emissions at this stage.
The Permit was based upon PRE;S estimaté that there would be 4 cold starts and 12 hot starts.
Emissions can be greater during startup and shutdown because the plant is not operating at |
optimal efficiency. 'Raczynvski PFT, p. 7; Danneker PFT, p. 8. A cold start occurs when the
plant is first started, i.e. the stoker boiler is 1'c1ati§ely cold from being out of service. A hot start
oceurs when the plant is only out of service briefly and the stoker boiler has retained heat. Cold
starts are less efficient because it takes approximately 12 hours to reach full operating
temperature, whereas it only takes 4 hours with a hot start. Raczynski PFT, p. 7. However, to
mitigate inefficiencies during periods of startup the plant is de‘signed with a natural gas startup
burner that wﬁl facilitate s:gmﬂcant reductlons in CO emissions by employing a process that will
more efficiently elevate the temperature of the stoker boiler before introducing wood as a fuel
source. Raczynski PFT,p.7. Asa consequence of the technology and processes employed

during startups, the “net result is that the actual amount of CO emitted per hour during start-up

~ periods will likely be lower than the amount of CO emitted per hour during normal full
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operations. Consequently, for every startup, the total amount of CO emitted per year will likely
be reduced, not increased.” In addition, thére will obviously be no emissions during periods
when the plant is not operating. Raczynski PFT, pp. 8-9.

For the sake of argument, PRE’s expert calculatéd the worst case scenario fqr emissions
resulting from startup. He calcuiated that in the worst case scenario startups would result in a net
increase of 1.3 tpy, leaving total calculated émissions well below the major source threshold of
100 tpy. Raczynski PFT, pp. 8-9; Raczynski Rebuttal PFT, p. 4. The Petitioners afguments to
the contrary are based upon significantly dissimilar CO sources, and thus are not persuasive,
Raczynski Rebiittal PFT, p. 4; Danneker PFT, 6. |

For all the‘above reasons,  find a preponderaﬁce of the evidence demonstrates that the

Permit sufficiently regulates CO emissions.

IV.  The Permit Aggrogriately Addresses Greenhouse Gas Emissions

A. MassDEP Properly Exercised its Discretion When it Did Not Require a
BACT Analysis for GHG Emissions

The Petitioners assert that MassDEP was required to undertake a BACT analysis for
GHG emissions as air contaminants and pollutants, pursuant to 310 CMR 7.02(8) and the federal
Clean Air Act. In response, MassDEP and PRE argue that the claim has no merit because EPA -
has deferred implementation of the CO2 BACT requirement for three years for biomass or.
biogenic projects such as PRE and MassDEP regulations and sfatutes do not presently require a
GHG BACT analysis. There are a number of factors that lead me to agree with MassDEP and
PRE.

BACT is defined as:

[Aln emission limitation based on the maximum degree of

reduction of any regulated air contaminant emitted from or which
results from any regulated facility which the Department, on a
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" case-by-case basis taking into account energy, environmental, and
economic impacts and other costs, determines is achievable for
such facility through application of production processes and
available methods, systems and techniques for control of each such
contaminant. The best available control technology determination
shall not allow emissions in excess of any emission standard
established under the New Source Performance Standards,
National Emission Standards for Hazardous Air Pollutants or under
any other applicable section of 310 CMR 7.00, and may include a
design feature, equipment specification, work practice; operating
standard, or combination thereof,

310 CMR 7.00 (definition of Best Available Control Technology).
The issue whethef MassDEP was required to undertake a CO2 or GHG BACT analysis
was raised at least as early as the public comment period, and in response MassDEP stated:
The Clean Air Act Tailoring Rule would require a new facility
such as PRE to conduct a BACT analysis of its GHG emissions if
it began construction after July 1, 2011. However, EPA has
proposed to defer the application of the Prevention of Significant
Deterioration (PSD) and Title V permitting requirements to ’
biogenic carbon dioxide (CO2) emissions from bioenergy and
other biogenic stationary sources for a period of three (3) years. If-
PRE begins construction before the proposed deferral becomes
final, the facility would be subject to the GHG BACT review
requirement. :
MassDEP Motion to Dismiss, Ex. N, p. 39. MassDEP also added that there are no “specific
greenhouse gas emissions standards or reduction targets applicable to biomass projects at this
time.” MassDEP Motion to Dismiss, Ex. N, p. 37-39.

The Tailoring Rule discussed above went into effect on January 2, 2011, Under the
Tailoring Rule, new and modified facilities with annual greenhouse gas emissions exceeding
75,000 metric tons are required to comply with EPA’s Prevention of Significant Deterioration
(PSD) and Title V permitting standards, including the use of BACT. Prevention of Significant
Deterioration and Title V Greenhouse Gas Tailoring Rule; Final Rule,v75 Fed. Reg. 31514 (June

3,2010).
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The proposed Tailoring Rule deferral actually materialized on July 1, 2011 when EPA
issued the final rule deferring biogenic forms of CO2 from consideration under the Prevention of
Significant Deterioration (PSD) and Title V Programs in 40 CFR 52 and 70, respectively.” See
Deferral for CO2 Emissions from Bioenergy a;ld Other Biogenic Sources Under the Prevention
of Significant Deterioration and Title V Programs, 76 Fed. Reg. 43490 (July 20,2011). The rule
- specifically provides for a three year deferral, stating: “[s]tationary sources tﬁat combust biomass
(or otherwise emit biogenic CO2 emissions) and construct or modify during the deferral period
will avoid the application of PSD io biogenic CO2 emissions resulting from those actions.” 76
Fed. Reg, at 43493, | o

'Biogem"c CO2 emissions are defined as “emissions of CO2 from a staﬁonaly source
directly resulting froﬁl the combustion or decomposition of biologically-based materials cher
than fossil fuels and mineral sources of carbon.” 76 Fed. Rég. at 43493. Examples of “biogenic
CO2 emissions” sources include a wide range of activities, such as CO2 generated from the
biological decompositioh of waste in landfills, wastewater treaimenf or manure management |
processes, fermentation during ethanol production or other industrial fennentatioﬁ processes, and
combustion of biological material, including all types of wood and wood waste, forest residue,'
and agricultufal material, Id,

The deferral was issued to ‘allow time for EPA to study the inherent complexities of
applying BACT to CO2 emissioﬁs from stationary biogenic sources. EPA will consider, among
other things, whether a permanent exemption‘ is permissible for at least soﬁle (and pethaps all)
types of biogenic feedstocks; iﬂcluding an evaluaiion of the controversiéi‘ issue of whether

biogenic CO2 emissions result in a net increase in atmospheric CO2 concentrations. 76 Fed.

% Before the deferral became final, MassDEP expressed its disagreement with the proposed deferral in a
May 5, 2011 letter to Administrator Lisa P, Jackson.
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Reg. 43490. Among the issues to be considered are how to properly and accurately account for
biogenic CO2 emissions in ways that are scientifically sound and also manageable in practi}:e."0
This is complex because CO2 from such sources will generally be emitted through natural |
decomposition processes, in contrast to other sources of CO2 that would not occur naturally.
EPA has generally found that CO2 emissions from bioenergy merit special consideration in the
BACT analysis because land-based biomass carbon stocks can be replenished more quickly than
fossil fuel carbon stocks, and thus thcse biogenic carbon stocks can act asa smk ona shorter
time scale than fossﬁ carbon. Blogemc combustion advocates assert that the blogemc plant’s
CO2 emissions are roughly equivalent to what would be emitted through natural decomposition,
but over a different time period which varies considerably depending upon the bibgenic material
and other variaSles. 76 Fed. Reg. at 43493-43494. |
The Petitioners argue that notwithstanding this deferral, the states have the authority to

impose more stringent requirements upori emission sources. See 42 U.S.C. 7416; see also
Arizona Public Service Co. v. EPA, 562 F.3d 1116, 1126 (10™ Cir. 2009). MaSsDEP and PRE
respond that there is no legal mandate under Massachusetts law to require a GHG BACT
analysis. The Petitioners disagree, relying upon 310 CMR 7.02(8) to argue that CO2 BACT was
required in this case. That provision provides:

2. Best Available Control Technology (BACT). BACT is required

of all LPAs and CPAs. In no case will BACT be less stringent than

any applicable emission limitation contained in a Department

- regulation (e.g., 310 CMR 7.05,7.18, 7.19, and 7.24) or federal
regulation (e.g. 40 CFR 60). BACT may include a design feature,

equipment specification, work practice, operating standard or
combination thereof. (See Definition of BACT in 310 CMR 7.00.)

4 Fact Sheet Final Rule - Deferral for CO2 emissions from Bioenergy and Other Biogenic Sources under
the Prevention of Significant Deterioration (PSD) and Title V Programs,
http://www.epa.gov/nst/documents/Biogenic_Fact Sheet June 2011.pdf.
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The Petitioners reliance on this provision does not resolve the issue; while it is true that
BACT analysis is required of all CPAs, the question remains for what particular emissions must
the BACT analysis be conducted? For thaf answer, I turn to the definition of BACT discussed
ébove, which provides in pértinent part that BACT is an “emission limitation based on the
maximum degree of réduction of any regulated air contaminant emitted e .” 310 CMR 7.00.

‘The regulations do ﬁot define “regulated contaminant,” but they do define “reéﬂated pollutant”
as: “any air contaminant regulated under the Federal Clean Air Act, 42 U.S.C. sections 7401 et
seq., excluding pollutants regulated under 42 U.S.C. 7401, § 112.” 310 CMR 7.00.

‘MassDEP and PRE point to the biogenic deferral, arguing EPA has explicitly deferred
regulation in this context for biogenic GHG emissions under the Federal Clean Air Act. Given it
is not presently regulated in this context, they claim no BACT analysis is requited under 310
CMR 7.00 and 7.02. Iagree with MassDEP and PRE. Indeed, MassDEP could specifically
require BACT analysis for GHG from biogenic emissions but it has not done so. In fact, in the
past, on April »1 8, 2007, MassDEP pubﬁshed BACT Guidance for Biomass Fired Electric
Generating Units, including guidance for conducting BACT with respect to wood burning
electrical generators.*! The guidance expired by its own terms 0;1 December 3 1,‘2009, and thus.
does not apply here, It is note_woﬁhy that although the guidance discusses BACT with respect to
a number of pollutants, nowhere does it mention performing BACT analysis for GHG.

In contrast to not specifically requiring a BACT analysis for GHG emissiéns from |
biogenic sources, MassDEP has chosen specifically to regulate GHG in other ways not presently
at issue here.  See 310 CMR 7.70 and 7.71. CO2 is regulated under 310 CMR 7.70, the

“Massachusetts CO2 Budget Trading Program,” andv 310 CMR 7.71, which regulates the

“Reporting of Greenhouse Gas Emissions.” Although PRE is not subject to the Massachusetts

*! http://www.mass.gov/dep/air/laws/policies.htm#bact

In the Matter of Palmer Renewable Energy, LLC, Docket No. 2011-021 and -022
Recommended Final Decision After Remand
Page 69 of 78



CO2 Budget Trading Program in 310 CMR 7.70, it will be subject to the GHG reporting
requirements in 310 CMR 7.71(3)(a)2 because it will emit more than 5,000 short tons of GHG in
CO2 equivalents during a cal.endar year. Thus, constant monitoring will be required pursuant to
310 CMR 7.71(5)«(7), and (9). As discussed below, the Global Warming Solutions Act and
MEPA Greenhouse Gas Emissions Policy also regulate GHG in certain contexts, but neither
requires a BACT analysis for GHG. |

in contrast to the regulatory uﬁcertainty fdr GHG emissions frohl biogenic sources, the
Massachusetis Air Regulations contain specific Carbon Dioxide Emission Standards at 310 CMR
7.29(5)(a)5 and limitationé for certain “fossil fuel fired boilerfs].” ‘_Such specific regulations for
biogenic sources are not present ih the regulations.

Lastly, PRE performed a GHG analysis when it éubmitted its Notice of Project Change
during the MEPA process that ultimately led to a number of provisions being incorporated into
the Permit to increase efficiency and reduce GHG emissions. When MassDEP commented on
the Notice of Project Change, it provided relatively detailed commentary, ixicmﬁorating
comments from the Massachusetts Department of Energy Resources, on the GHG aspects of the
plant, MassDEP Closing Brief, Ex. 1, pp. 5-9.‘ The comments included five single-spaced pages
of relatively broad ranging issues related to how to account for and reduce GHG emissions.
MassDEP Closing Brief, Ex. 1. MassDEP discﬁssed how it would analyze BACT specifically -
for other pollutants when considéring the Permit application. It added that in “discussing the
application of the Greenhouse Gas Policy and Protocol to this project, MassDEP will also review
opportunities to increase the efficiency of the combustion process and reduce CO2 emissions in

the course of reviewing the revised permit appliéation.” MassDEP Closing Brief, Ex. 1, p. 2.
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While MassDEP and DOER rejected PRE’s claim that stack emissions should not be
counted at all in evaluating GHG because the GHG is deﬁved from biogenic materials that
would decompose over time and emit GHG, it did state that the “proposal to use waste wood ihat
normally decays relétively quickly is relevant in considering its net carbon footprint.” MassDEP
Closing Brief, Ex. 1, at p. 6. Despite this, MassDEP also noted that burning of the proposed fuel
would result in CO2 emissions that are generally three.‘ti'mes the emissions that are normally
produced in New England to generate the same amount of belectricit_y. MassDEP Closing Brief,
Ex. 1, p. 6. The agencies noted that this must be balanced with the fact that gases from the
natural decomposition of green wood chips are essentially compatable to the CO2 emissions
from burning it and the proposed fuel would decompose relatively quickly on its own. However,
it was noted that surrounding uncertainties make it difficult presently to determine the impact of
the subject CO2 emissions. Névgrtheless, the agencies elaborated upon a humbe; of mitigation
measures that had the potential to limit impacts even further, including efficiency design
measures. MassDEP‘ Closing Brief, Ex‘. 1, pp. 6-9. MassDEP incorporated the GHG mitigation
| measures, including some recommended by the Secretary of EOEEA, into the Permit. Among
other provisions, PRE is required to submit annually an engineering report that updates
MassDEP on the efficiency improvements and GHG mitigation measures in the Permit and any
other mitigatioﬁ measures, with a goal of achieving 33% efficiency within 5 years of
commencing operation.

Therefore, although MassDEP did not perform a EACT analysis per se, it did analyze and

incorporate measures to reduce GHG emissions. The Petitioners, in contrast, have not submitted
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any evidence showing that what the Permit requires does not constitute BACT, even assuming
BACT was required.*

Under these circumstances, I find that MassDEP properly exercised its discretion and
sufficiently considered GHG emissions and incorporated appropriate provisions in the Permit. In
sum, the regulatory arena is prudently processing how best to balance the draw of harnessing
power from biogenic sources that would oftherwise emit GHG with, in this case, the accelerated
generation of GHG at levels that exceed GHG emissions from other sources of power, such as
fossil fuels. There are no Massachusetts laws requiring a BACT analysis for GHG. The most
spéciﬁc BACT related law refers specifically to the regulatory context under the Federal Clean
Air Act, where regulation of GHG emissions from biogenic sources is presently deferred for
BACT analysis. Given this context, particularly the present regulatory and scientific
uncertainties and the EPA deferral, it would have been premature for MassDEP to conduct a full
CO2 BACT analysis at the time it issued the Permit. I therefore find that MassDEP did not e1r in
preseritly foreg(.)ing a full CO2 BACT analysis, and instead providing detailed commentary and

incorporation of provisions related to GHG into the Permit. See Matter of Town of Hamilton

Docket Nos. 2003-065 and 2003-068, Recommended Final Decision (January 19, 2006), adopted
by Final Decision (March 27, 2006) (“So long as the conditions DEP imposed in the permit are

within its authority and are reasonable in light of the record, I may sustain them.”).

“2 EPA has published interim guidance that may be used for a biogenic facility that is not subject to the
deferral. In that guidance EPA stated that it “believes the analysis described below will be sufficient in
most cases to support the conclusion that utilization of biomass fuel alone is BACT for a bioenergy
facility.” {Interim] Guidance for Determining Best Available Control Technology for Reducing Carbon
Dioxide Emissions from Bioenergy Production (March 2011).
htp://www.epa.gov/nsr/ghgdocs/bioenergyguidance.pdf
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B. The Global Warming Solutions Act Does Not Apply to the Permit

In addition to arguing that a CO2 BACT analysis was required, the Petitioners also argﬁe
that MassDEP fai}ed to consider sufﬁciently the impacts of GHG emissions under the Glob%tl
Warming Solutions Act, St. 2008, ¢. 298 (“GWSA”). They rely upon section 7 of the GWSA. It

‘added a new proyision to secﬁon 61 ‘of Chapter 30 of the Massachusetts General Laws (“Section
617), .which is part of the Massachusetts Environmental Policy Act (“MEPA”). The lahguage |
added to MEPA by Section 7 of the GWSA obligates all state agencies to consider “reasonably
foreseeable climate change impacts, including additional greenhouse gas emissions, and effects,
such as predicted sea level rise” when “considering énd issuing” pernﬁts. The ﬁroyision also |
provides: “Any determination made by an agency of the commonwealth shallv include a finding
describing the environmental impact, if any, of the project and a finding that all feasible
measures have béen taken to avoid or minimize said impact.” G.L. ¢. 30 § 61.

MassDEP and PRE argue that this provision is not apj)licable because they assert it only
applies in cases where an EIR is required. Following prior precedent and the applicable
regulations, I agree with MassDEP and PRE. General Laws c. 30 § 61 is part of MEPA, G.L.c.
30 §§ 61-62H. The MEPA regulations expressly provide that G.L. c. 30 § 61 findings shall be
made when an EIR is required. * See 301 CMR 11.02 (definition of “Section 61 Findings™); 301

CMR 11.12(5); 301 CMR 1 1.01(4)(c); Matter of Northland Residential Corporation, Docket No.
2003{13 8, 2003-146, Motion Rulings (April 26, 2004), adopted by Final Decision (June 28,

2004) (§61 ﬁndihgs issued when EIR is required); compare DPU 10-170, Joint Petition for

Approval of Merger Between NSTAR and Northeast Utilities, Interlocutory Otder on Standard

Bltis noteworthy that the Revised MEPA Greenhouse Gas Emissions Policy and Protocol (May 5, 2010)

only applies when an EIR is required. -
See http://www.env.state.ma.us/mepa/downloads/GHG%ZOPolicy%2OFINAL.pdf.
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of Review (March 10, 2011), at pp. 25-26 (incorporating requirement into standard of review for
mergers and acquisitions in the electric industry).

Even though G.L. c. 30 §61 does not apply here, MassDEP conducted roughly the same
GHG review that was conducted under G.L. c. 30 § 61 and approved in Matter of Pioneer Valley
Energy Center, Inc., LLC, Docket No. 201 1-010, Final Decision (November 9, 2011). Inits
Notice of Project Change PRE provided a relatively detailed (15 pages) GHG analysis performed
on its behalf by Epsilon Associates, Inc., an environmental engineering and consulting firm.*
MassDEP Motion to Dismiss, Ex.vF ) Ai)p. D. The report includes analyses of plant operations
and GHG mitigation measures, including the position that green wood chips from waste biomass
(non-harvested) is carbqn neutral, the position that GHG from PRE waste biomass will Jead to
avoidance of GHG from fossil fuels, measurés to increase efficiency and reduce plant electrical
usage and maximize output to the grid, measﬁres to increase efficiency and reduce consumptioﬁ
of energy for cooling and heating, installation of a photovoltaic array to generate electricity,
measures to decrease emissions from mobile sources (such as decreasiﬁg long range transport of
fuel), and using biodiesel for plant vehicles and equipmeht.

The Secretary of EOEEA reviewed the GHG analysis and MassDEP filed comments on
it, which included numerous measures from DOER to improve efficiency and thus reduce GHG
emissions. It also included an extensive discussion of research related to present ambiguities for
GHG accounting from biogenic sources, such as the proposed plant. Closing Bﬁef, Exhibit 1.
The secretary also expressed his disagreement with PRE’s assertion that the plant was carbon
neutral, noting, among other things, uncertainties related to accounting for GHG emissions from

burning waste now versus allowing it to decompose over time, Other noted variables include

*“ The Secretary found that although the GHG analysis was not required, it met the requirements of
MEPA. Motion to Dismiss, Ex. G, p. 3.
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combustion technology_, fuel sources, decomposition ratés, and sequestration rates. MassDEP
Motion to Dismiss, Ex. G, pp. 13-15. The Secretary requested MassDEP to continue to review
whether there are feasible modifications that could be made to improve plant efficiency and
further reduce GHG emissions. MassDEP Motion to Dismiss, Ex. G, pp.3,9. Thé Secretary
iésued the NPC Certificate with several GHG mitigation measures. MassDEP Motion to
Dismiss, Ex. G, p. 16. It is estimated that the plant will emit 434,737 tpy of CO2, which is above
the estimates during the MEPA process, 393,476 tpy. Permit, p. 20. MassDEP subsequently
incorporated all of these mitigations measures and others as conditioﬁs in the Permit, which
include aﬂd are not limited to using a maximum efficiency, state of the art, steam turbine,
modifying the steam cycle design with a reheat type cycle to improve efficiency, using
equipment optimization, designing steam lines to minimize pressure dropé, using high efficiency
coojing and heating, utilizing a high efficiency shell and heating system, using biodiesel for bplant
based equipment, installing at least a 135 KW photovoltaic array for electricity generation, and
continuing evaluation and reporting on other possible measures identified by MassDEP. Permit,
pp. 37-38. PRE is required to submit annually an engineering report that updates MassDEP on
the efficiency improvements and GﬁG mitigation measures in the Permit and any other
mitigation measures, with a goal of achieving 33% efficiency (up from 23%) within 5 years of
cbmmencing operation. The report must also include an update on whether the plant’s energy
output can be utilized for cogeneration and/or district énergy.
For all the above reaéons, Ifind that MassDEP was not required to perform a GHG
analysis. Nevertheless, one was performed, leading to additional input from the Sécretary and
MassDEP, and resulting in conditions and other provisions 1n the Permit to reduce GHG

emissions and increase plant efficiency. The process was handled in much the same way as
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GHG emissions were handled and épproved in Matter of Pieneer‘Vallev Energy Center, Inc.,
LLC, Docket No. 2011-010, Recommended Final Decision (September 23, 2011), adopted in
part by Final Decision (November 9, 201.1), under the MEPA YGreenhouse Gas Emissions Policy
and G.L. c. 30 sec. 61 (as amended by Section 7 of GWSA).
CONCLUSION

For all the above reasons, I recommend that MassDEP’s Commissioner issue a Final
Decision dismissing the appeal based upon standing and upholding the Permit based upon a
preponderance of the evidence showing the Permit complies with all applicable laws, as
discussed above.*’

NQTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended F inal Decision of the Presiding Officer. It has been
transmitted to the Commissioner for his Final Decision in this matter. This decision is therefore
not a Final Decision subject to ‘1'éconsideration under 310 CMR 1.01(14)(d), and ma}; not be
appealed to Superior Court pursuant to M.G.L. ¢. 30A. The Commissioner’s Final Decision is
subject to rights of reconsideration and court appeal and will contain a notice to that effect.

Becaﬁse this matter has now Been transmitted to the Commissioner, no party shall file a
motion to rénew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the

Commissipner, in his sole discretion, directs otherwise.

Date: 9 I 2

45 This decision is limited to those claims pressed by the Petitioners in their Closing Brief and Closing Reply Brief.
As the Petitioners state in their Closing Reply Brief, their Notice of Claim raised a number of other issues and
claims that the Petitioners no longer wish to pursue in this venue and have been withdrawn. See Petitioners’ Closing
Reply Brief, pp. 31-33.
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Springfield Public Health Council Meeting, January 20, 2016
Michaelann Bewsee, Arise for Social Justice
Stop Toxic Incineration in Springfield

Why the Springfield Public Health Council should find that a Site Assignment Hearing is appropriate
for Paimer Renewable Energy’s proposed biomass incinerator

1. Trucks: PRE anticipates 140 truck trips (roundtrip) a day. PRE has agreed to retrofit 25 trucks
owned by their fuel provider, Northern Tree Service, which will reduce emissions by close to
90%. However, there is no guarantee that only those 25 trucks will be used, or that they could
make all necessary trips in those days. Even with improved emissions, there will be a net
increase in emissions in the neighborhood, as well as increased noise.

2. Cimate Change and Public Health: Does the Public Health Council have a right to be concerned
about the impact of climate change health effects? | would say that it does, and so does the
Bureau of Environmental Health, Mass Dept. of Public Health. See document. In fact the
Bureau intends to provide technical assistance to help Boards of Public Health address the
health effects of climate change on their communities.

In October, 2015 PRE asked the MA Dept. of Energy Resources to relax their efficiency
standards so that PRE might become eligible for renewable energy credits. The
Commonwealth recognizes that a biomass plant such as is proposed by PRE is not energy
efficient.

The Commonwealth also recognizes that burning wood for energy is not carbon-neutral, emits
greenhouse gas emissions, and thus contributes to climate change. See the Manomet Study,
commissioned by the Dept. of Energy Resources.

The City of Springfield recognizes climate change as an important issue for the long term well-
being of the city. It has convened a working group to develop a climate change plan for the
city, and is a finalist for the HUD-sponsored Natural Disaster Resiliency Competition, to
mitigate climate change impacts.

3. Environmental Justice: All of the census block in which PRE intends to build is defined by the
state as en environmental justice community—in fact, more than two-thirds of the city falls
within that designation.

What is Environmental Justice? According to the Dept. of Environmental Protections’ new draft
policy,

DEFINITIONS



Environmental justice is based on the principle that all people have a right to be protected
from environmental pollution and to live in and enjoy a clean and healthful environment
regardless of race, income, national origin or English language proficiency. Environmental
justice is the equal protection and meaningful involvement of all people with respect to
the development, implementation, and enforcement of energy, climate change, and
environmental laws, regulations, and policies and the equitable distribution of energy and

environmental benefits.

"Meaningful Involvement" means that all neighborhoods have the right to participate in partnership
with government in energy, climate change, and environmental decision-making including needs
assessment, planning, implementation, compliance and enforcement, and evaluation, and
neighborhoods are enabled and administratively assisted to participate fully through education and
training means, and encouraged to develop environmental, energy, and climate change stewardship.

"Environmental Justice (EJ) Population” means a neighborhood whose annual median household income
is equal to or less than 65 percent of the statewide median or 25% of its population is Minority, Lacking
English Language Proficiency, or its childhood cancer/lead poisoning or asthma rates are statistically
significantly higher than the statewide averages.

STATEMENT OF PURPOSE

It is the policy of the Executive Office of Energy and Environmental Affairs that environmental justice
shall be an integral consideration to the extent applicable and allowable by law in the implementation of
all EEA programs, including but not limited to, the grant of financial resources or technical assistance,
the promulgation, implementation and enforcement of laws, regulations, and policies, the provision of
access to both active and passive open space, and the diversification of energy sources, including energy
efficiency and renewable energy generation.

Nationally, the need for environmental justice has been most widely recognized in communities of color
and low-income communities. This Policy builds on federal environmental justice guidelines in ways that
reflect the needs and circumstances specific to Massachusetts. It targets EEA resources to service those
high-minority/low-income neighborhoods in Massachusetts where the residents are most at risk of
being unaware of or unable to participate in environmental, energy, or climate change decision-making
and/or health impacts. Working with these EJ populations, EEA will take direct action as part of the
implementation of this Policy to restore degraded natural resources, to increase access to open space
and parks, to address environmental and health risks associated with existing and potential new sources
of pollution, to appropriately address climate change, and to improve overall quality of life by:

¢ Enhancing opportunities for residents to participate in environmental, energy, and climate




change decision-making;

¢ Enhancing the environmental review of new or expanding significant sources of environmental
burdens in these neighborhoods;

¢ Ensuring that residents are prepared for and resilient to the effects of climate change (such as
heat island effect or flooding) and ensuring that these effects are minimized during
development;

® Ensuring that existing facilities in these neighborhoods comply with state environmental,
energy, and climate change rules and regulations;

¢ Ensuring these neighborhoods benefit from positive impacts of environmental programs, grants -
and investments; and

® Encouraging investment in economic growth in these neighborhoods where there is existing
infrastructure, in particular where an opportunity exists to restore a degraded or contaminated
site and encourage its clean, productive and sustainable use.

EJ populations are those segments of the population that EEA has determined to be most at risk of being
unaware of or unable to participate in environmental decision-making or to gain access to state
environmental resources. They are defined as neighborhoods (U.S. Census Bureau census block groups
or for health data, census tract levels) that meet one or more of the following criteria:

¢ The median annual household income is at or below 65 percent of the statewide median income
for Massachusetts; or

® 25 percent of the residents are minority; or

* 25 percent of the residents are lacking English language proficiency; or

¢ Childhood cancer/lead poisoning or asthma rates are statistically significantly higher than the
statewide averages.

13. Enhanced Public Participation Under MEPA." As part of the Secretary’s commitment to

Environmental Justice, enhanced public participation will be required for the following projects as they
undergo review in accordance with MEPA:

¢ (1) Any project that exceeds an Environmental Notification Form (ENF) threshold for air, solid
and hazardous waste (other than remediation projects), or wastewater and sewage sludge
treatment and disposalz; and

e (2) The project site is located within one mile of an EJ Population (or in the case of projects
exceeding an ENF threshold for air, within five miles of an EJ Population).

¢ 17. Enhanced Public Participation and Analysis of Impacts and Mitigation Under the Energy

Facilities Siting Board (“Siting Board”)

¢ The Siting Board shall continue to use enhanced public participation procedures in its review of
energy facility petitions based on the defined project parameters used by MEPA, noted in
Section 14 above. The Siting Board shall continue to require petitioners to translate public
hearing notices into languages relevant to affected environmental justice populations and to




publish such notices in both English and foreign-language media outlets as well as to post
notices in community locations that reach EJ populations. In addition, the Siting Board shall
continue to require that translators be available at public comment hearings for project
locations where EJ populations are present.

The Siting Board is required by statue to assess air, water resource, wetlands, solid waste, visual,
noise, local and regional land use, and cumulative health impacts for jurisdictional generation
facilities. Decisions issued by the Siting Board include measures to mitigate impacts for the
affected communities. The Siting Board considers the term “cumulative health impacts” to
encompass the range of effects that a proposed facility could have on human health due to
exposure to noise, electromagnetic fields and substances emitted during construction and
operation of the facility, as well as possible effects on human health unrelated to substances.
The Siting Board considers these effects in the context of existing baseline health conditions and
existing background conditions and, when appropriate, likely changes in the contributions of
other major emissions sources.

32. Adaptation. EEA agencies shall consider the current and future impacts that climate change
will have on EJ populations. In doing so, EEA agencies shall take appropriate measures towards
ensuring that EJ populations are equally protected from hazards and health risks imposed by
future climate changes and properly informed of appropriate measures taken to increase their
adaptive capacity. Furthermore, EEA agencies shall collaborate with other Secretariats when
awarding grants around climate resiliency to ensure that vulnerable populations are considered
in the process.

The neighborhood in which PRE proposes to build its incinerator is populated with people who are
already more vulnerable to the effects of pollution, especially air pollution. Whether PRE meets DEP’s
air permit standards is irrelevant, as those standards are not sufficiently protective of vulnerable
communities.

In addition, many Springfield schools are within a five-mile radius of PRE’s proposed plant. See map.
Asthma rates in the majority of these schools are much higher than the state average.

We urge the Springfield Public Health Council to hold a site assignment hearing to further understand
the health impacts of PRE’s proposed incinerator.




Pioneer Valley Asthmea Coaliitiion

Working to Improve the qualily of life for individuels, familles and communitles affected by asthma.

Statement of Matthew Sadof, M.D.
Springfield Public Health Council, Springfield, MA
January 20, 2016

| My name is Matthew Sadof and I am a Pediatrician and the Chair of the Pioneer Valley Asthma
Coalition, and co-developer of the READY Asthma Health Worker program at The Baystate Medical
Center.

The Pioneer Valley Asthma Coalition includes many community-based organizations, the vast majority
are located in Springfield. As you may know, our mission is to improve the quality of life for individuals,
families and communities affected by asthma in Pioneer Valley. Our membership includes healthcare
organizations, health insurance companies, local and state public health agencies, housing organizations,
community agencies, academic institutions, community members, and local residents. The Springfield
Health Department is a member, as are many other Springfield organizations.

. Seven years ago, I came before you to express opposition to the proposed biomass electricity generation
facility. My concerns were the adverse health effects that such a facility would have if placed in the heart
of an urban area like Springfield, a city that is still designated as an environmental justice community.

My concerns have not decreased with time.

In fact, seven years later, the health risks posted by such a facility and the health challenges faced by our
community by it are even more well-known.

Springfield still bears a disproportionate burden of asthma. Emissions from this plant and the associated
diesel truck deliveries will still place our community members with asthma -- aduits and children -- at
increased risk for illnesses related to their asthma, increased health costs associated with those illnesses,
and reduced quality of life. Children with asthma miss more days from school, and as a result perform
more poorly in school. In this way, their asthma affects their ability to learn and their capacity to succeed.
According to the Massachusetts Department of Public Health, 17% of school children in Springfield have
asthma versus 12 % statewide and 10% nationally—the Springfield Schools Nursing Department rates the
* percentage even higher at 21%.

As a physician, and as a participant in our community’s efforts to improve the lives of people with
asthma, I continue to oppose the location of the Palmer Renewable Energy biomass plant in Springfield as
a result of the health risks created by the proposed plant’s emissions for our community and my
commitment to protecting the health of our children.

But as I look around this room and I think of where we are today, I recognize that this plant will probably
be built regardless of community opposition, and in disregard for the very real health impacts it will likely
cause.

Springfield is a special place with people who are committed to the wellbeing of our community.

The City, the schools, the Springfield Housing Authority, the Department of Health, the Department of
Parks, Buildings and Recreation, and the Asthma Coalition have a long a productive history of working
together to develop tools to improve indoor air quality and improve asthma health for children and seniors
inourcity.
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Our track record is pretty good, but health disparities persist.

In the past seven years, asthma hospitalizations have improved, due to several programs, including: the
intensive asthma home visiting initiative, school-based asthma programming, and the work we have done
in cooperation with the City to improve indoor air quality in schools, apartment buildings and other city-

owned buildings.

The effort to locate the proposed plant in the city betrays this history.

But it doesn’t have to. ..

If you approve the construction of this plant in the proposed Springfield location, I urge you to consider
creating a fund to support programs that will offset the adverse health effects caused by the decline in air

quality. The fund can focus on three needs:

One: We need a robust well-resourced school nursing program to provide care for the increased asthma
experienced by the children and the staff in the schools.

Two: We need well-funded programs that monitor and improve indoor air quality in all public housing
and in all public buildings.

And, three, we need programs that support the efforts of homeowners and landlords to improve the
indoor air quality in Springfield’s homes. This includes supporting home-visiting programs to help
families with asthma identify and mitigate asthma triggers.

Many of these programs already exist in our City. I urge you as members of the Springfield Public Health
Council to join these efforts and explore how the City can further support and fund them to achieve
success. In doing so, we will also be implementing measures that offset the adverse health effects linked

to the proposed plant’s emissions.

‘We have worked well together to improve the health of our community in the past.

1 know that we can continue to do this in the future.

Let’s take THIS opportunity to devote the resources needed to make Springfield a leader in the effort to

improve indoor air quality in very specific and measureable ways that not only improve health, but also
improve the quality of life for our families and our children.

Thank you for your consideration.

Matthew Sadof MD

Chair, Pioneer Valley Asthma Coalition

Assogiate Professor in Pediatrics

Tufts University School of Medicine

Baystate Health High Street Health Ccnter Pediatrics
140 High Street, Springfield, MA 01199

PO Box 4895, Springfield, MA 01101-4895
413 794.7600 « pioneervalleyasthmacoalition@gmail.com * www.pvasthmacoalition. org




1/20/16
Site Assignment Hearing
To the Public Health Councll,

There is no question or debate on whether this proposed biomass power plant will emit pollution,
the developers have said right along that it will emit emit tons of pollutants at acceptable levels,
but is there a safe level of extra pollution in a valley that already has too much pollution, | do not
think so, and | am sure the majority of the people of Springfield would agree, but what we are
talking about now, is what would it do to this nice little neighborhood?

This neighborhood has had more than its share of commercial development over the years, |
used to spend a lot time around here back when it was all woods behind Curve st, now it is all
commercial buildings. The last thing it needs now is a biomass power piant right on its door step.

The pollution this neighborhood will experience would be much more than air pollution. From
experience working at a power plant and from reading the compiaints from people that live near
biomass power plants.. The noise, odors, dust, vibrations and light pollution from a plant like this
could be a killer for peaceful neighborhood like this.

The constant flow of trucks in and out dumping and banging out their loads, the roar of the
steam, sometimes sounding like jets taking off from an alroraft carrier, constant humming, noise
from conveyor belts, vibrations and exhausts from equipment, banging and clanging of valves
and pumps efc...the squeaking and constant nerve racking noise from fans, blowers, flashing
lights, alarms going offs is said to be a nightmare for the people that live near these plants..

Having an Asphalt plant right there is bad enough. To put in a plant like this to run 24hours a day
7days a week, year In and year out, could really be the final straw for these homeowners,
sleepless nights, constant noise interfering with normal conversation, possibly even creating
emotional problems and a disruption of a peaceful home iife. This plant would not just be near a
residential neighbor hood, but right on top of it.

The people of this community deserve the protection of the public health councll, if any project in
the clty ever required a site assignment this one certainly does. Please step up and prove to the
people of Springfield that the Public Health Council is really here to protect the residents of our

city. .

Thank you,

John Miller
14Cherryvale Ave
Springield, Ma. 01108

413-205-7162
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ENVIRONMENTAL JUSTICE PoOLICY
OF THE EXECUTIVE OFFICE OF ENERGY AND
ENVIRONMENTAL AFFAIRS

"The people shall have the right to clean air and water, freedom from excessive and unnecessary noise, and the
natural, scenic, historic, and esthetic qualities of their environment; and the protection of the people in their right to
the conservation, development and utilization of the agricultural, mineral, forest, water, air and other natural

resources is hereby declared to be a public purpose.” £

ber of agencies and

energy and environmental policy. EEA policies are implemente
divisions include the

divisions that fall within the purview of the EEA Secretariat. Thos
Department of Agricultural Resources, the Department ofi€

of Energy Resources, the Department of Environmental
and Game, the Department of Public Utilities, the Ene
Office of Coastal Zone Management, the Massachuse
Conservation Services, the Massachusetts E
Act (MEPA) Office, the Massachusetts
Technology, the Water Resources Co:
Waste Site Cleanup Professionals Bo.

Board, the Massachusetts
Program, the Division of
:Massachusetts Environmental Policy
¢ Office of Technical Assistance and

e Professional Board and the Hazardous

The Environmental Justice Poliéy i i
advisory committee of stakeholde assachusetts Environmental Justice Advisory

Committee (MEJAC),
academia, and the ind

e

iental Policy Act (MEPA) Office, the Massachusetts Watershed Initiative, the Office of
issistance, the Division of Conservation Services, the Office of Coastal Zone Management, the
Department of Housing and Community Development, and the Department of Public Health.

When the original Policy was formulated, the Secretary of Environmental Affairs noted that many
communities, particularly in suburban and rural areas, faced significant challenges while attempting to
guide how and where development occurs while preserving the character of their communities. The loss
of farmlands, forests and open spaces was also duly noted. While significant progress was made under
the old Policy, communities today, particularly those densely populated urban neighborhoods in and
around the state’s older industrial areas, still face challenges. Residents in these communities are more
likely to live next to existing large and small sources of pollution and old abandoned, contaminated sites,
which can pose risks to public health and the environment. By ensuring a healthy living environment and
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restoring resources that have been degraded in the past, residents can attract new businesses where the
infrastructure already exists and create new open spaces that are consistent with the character and needs
of their community. This Policy reinforces that all communities must have a strong voice in
environmental decision-making regardless of race, income, national origin or English language
proficiency and that increased investment in the preservation and enhancement of the Commonwealth's
open spaces and urban park network must also remain a priority. In addition, increased attention must be
focused on communities that are built in and around the state’s oldest areas with a legacy of
environmental pollution, particularly in areas that may already have a status of vulnerable health.

In November, 2014, Governor Deval Patrick issued Executive Order 552 to encourage sustained and
continued efforts now and into the future to ensure that environmental justice rentains a priority for the
executive branch. Discussions around an Environmental Justice (EJ) Executive Or 0) began in.2011

involved prioritizing discussions around the establishment of an EJ EO.
EO were created and thoughtfully discussed between EEA, internal agen
representatives from The Massachusetts Environmental Justice Alliance.

£ 5

Health. A finalized draft for public comment was creat 0k
invoked. Within the first 30 days, EEA conducted list ‘state, focused on
extending the conversation and providing inclusive public'p finalizing the newly

updated Policy. In addition to the Policy update, Execiitive Order 552 establishes that all Secretariats

to the full extent permitted by law. Chapter 21A,
scribes the functions and duties of the Executive Office of
2 provides, generally, that "the office and its appropriate

ograms for carrying out their assigned duties... (... (17) analyze and make
ing the development of energy policies and programs in the
stent with chapter 21N, oversee state agency efforts to address and diminish
» by coordinating state agency actions to achieve the greenhouse gas
ed in chapter 2IN...." Executive Order 552 was issued to “...encourage
efforts across Massachusetts in order to ensure that environmental justice
he Executive Branch...”

APPLICABILITY

This Policy applies to all agencies, offices, commissions, boards and other entities that fall within the
purview of the Executive Office of Energy and Environmental Affairs. Those include the Department of
Agricultural Resources, the Department of Conservation and Recreation, the Department of Energy
Resources, the Department of Environmental Protection, the Department of F ish and Game, the
Department of Public Utilities, the Energy Facilities Siting Board, the Massachusetts Office of Coastal
Zone Management, the Massachusetts Bay Estuary Program, the Division of Conservation Services, the
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Massachusetts Environmental Police, the Massachusetts Environmental Policy Act (MEPA) Office, the
Massachusetts Environmental Trust, the Office of Technical Assistance and Technology, the Water
Resources Commission, the Licensed Site Professional Board and the Hazardous Waste Site Cleanup
Professionals Board.

DEFINITIONS

Environmental justice is based on the principle that all people have a right to be
protected from environmental pollution and to live in and enjoy a clean and healthful
environment regardless of race, income, national origin or English language proficiency.
Environmental justice is the equal protection and meaningful involvément of all people
with respect to the development, implementation, and enforcement of ¢

change, and environmental laws, regulations, and policies and the equita
of energy and environmental benefits. L v

“Cleaner Production” means a manufacturing process or approach to manufactiring preduction that is
based on toxics use reduction and pollution prevention and that rate the following
components: waste reduction, non-polluting production, energy e
environments, and environmentally sound products and ging.

€, income, ethnicity, class,
on from industrial, commercial, state
icluding green space (open space) and
and renewable energy generation.

"Equal Protection” means protection of all groups g
gender, or handicap from an unfair share of environ
and municipal operations or limited access t
water resources, and energy resources, in

wable or alternative energy, energy efficiency,

"Energy Benefits” means access to fun ling, trai
es and its offices.

or other beneficial resources disbursediby EEA,

n space, enforcement, technical assistance,
y EEA, its agencies, and its offices.

"Environmental Benefits" mean:
training, or other beneficial:

"Environmental Jus jon” means a neighborhood whose annual median household income
‘ atewide median or 25% of its population is Minority, Lacking
1dhood cancer/lead poisoning or asthma rates are statistically
tatewide averages.

age Proficiency" refers to households that, according to federal census forms, do
ent in English.

median annual household income at or below 65 percent of the statewide median
usetts, according to federal census data.

"Meaningful Involvement"” means that all neighborhoods have the right to participate in partnership with
government in energy, climate change, and environmental decision-making including needs assessment,
planning, implementation, compliance and enforcement, and evaluation, and neighborhoods are enabled
and administratively assisted to participate fully through education and training means, and encouraged to
develop environmental, energy, and climate change stewardship.

“MEPA” is the Massachusetts Environmental Policy Act, M.G.L. Ch.30, Sections 61-621. Under the
MEPA statute, EEA reviews the potential environmental impacts of state agency actions that exceed
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certain regulatory thresholds. MEPA involves public review and comment, and is subject to strict |
statutory deadlines on the length of reviews.

"Minority” refers to individuals who identify themselves on federal census forms as non-white or
Hispanic.

"Neighborhood” means a census block group as defined by the U.S. Census Bureau but not including
people who live in college dormitories or people under formally authorized, supervised care or custody
(i.e. in federal or state prisons); for health data, neighborhood means census tract.

"Supplemental Environmental Project” means an environmentally beneficial proje
environmental enforcement cases as set forth in " Policy on Supplemental Enviro
Department of Environmental Protection Policy ENF-07.001.

in the settlement of

“Vulnerable Health” means health of populations where children’s health.
significantly greater than expected/statewide rates. |

STATEMENT OF PURPO

It is the policy of the Executive Office of Energy and Efy
shall be an integral consideration to the extent applicable a
all EEA programs, mcludmg but not limited to, the

owable by law in the implementation of
cial resources or technical assistance the

to both active and passive open space, an ifica f en%fgy sources, mcludmg energy
efficiency and renewable energy gene

reflect the needs and cucumstan specik :
high-minority/low-income.neighborhoeds in chusetts where the residents are most at risk of being
nmental, energy, or climate change decision-making and/or

parks, to address e
pollution,

ring that residents are prepared for and resilient to the effects of climate change (such as heat
island effect or flooding) and ensuring that these effects are minimized during development;

¢ Ensuring that existing facilities in these neighborhoods comply with state environmental, energy,
and climate change rules and regulations;

¢ Ensuring these neighborhoods benefit from positive impacts of environmental programs, grants
and investments; and

¢ Encouraging investment in economic growth in these neighborhoods where there is existing
infrastructure, in particular where an opportunity exists to restore a degraded or contaminated site
and encourage its clean, productive and sustainable use.
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This Policy is not intended to eliminate or in any way minimize EEA’s responsibility to address
environmental justice concerns that are raised outside the designated EJ populations. Moreover, this
Policy is intended to reinforce and enhance EEA efforts to comply with the existing legal mandates in
Title VI of the federal Civil Rights Act of 1964, which apply to all recipients of federal financial
assistance, including all EEA agencies. These mandates preclude any EEA agency or program from using
criteria or methods of administration, which have the effect of subjecting individuals to discrimination
because of their race, color, or national origin. 40 C.F.R. § 7.35(b). They also preclude any EEA agency
or program from deeming a site suitable or locating a facility where it will have discriminatory effects on
the basis of race, color, or national origin. 40 C.F.R. § 7.35(c). The legal requirements of Title VI of the
federal Civil Rights Act of 1964 and 40 C.F.R. Part 7, Subpart B ("Nondiscrimination in Programs
Receiving Federal Assistance from the Environmental Protection Agency") imp §ed.on recipients of
federal financial assistance are incorporated into this Policy by reference. -

EJ Populations

EJ populations are those segments of the population that EEA
unaware of or unable to participate in environmental decision-ma
environmental resources. They are defined as neighborhoods
for health data, census tract levels) that meet one or mo:

e The median annual household income is até%
for Massachusetts; or
25 percent of the residents are mins 3
25 percent of the residents are lack

statewide averages.

- and revise, as needed, the definition of “EJ
v.shall include consultations with the Interagency Environmental
es across the state. Thereafter, this definition shall be reviewed

As required by Executive Order
Populations™ in this Pol(jé
Justice Working Grou;

Serving EJ Populations

located in densely populated urban neighborhoods, in and around the state’s
hile some are located in suburban and rural communities. These high-

minori eighborhoods sometimes encompass only a small portion of the land area of the
Comm they host, or are in close proximity to, many of the state’s contaminated and
abandoned s gulated facilities, and sources of pollution. Given the environmental and health risks

and impacts on quality of life associated with such conditions, this Policy identifies below a number of
specific services to be provided to EJ populations by the Secretary, EEA agencies and other related state
agencies. These services are designed to enhance public participation and engagement, target compliance
assessment and assistance efforts, address health disparities, enhance the review of significant new or
expanding facilities presenting potential adverse impacts to public health or the environment, and
encourage economic growth through the cleanup and redevelopment of brownfields sites.

Office of the Secretary
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1. The Director of Environmental Justice. The Director is established within the Office of the
Secretary. The Director acts as the initial point of contact on all environmental justice matters and shall
coordinate the implementation of this Policy, track progress and prepare annual reports for public
distribution. The Director shall also serve as the Chair and convener of the Interagency Environmental
Justice Working Group established by Executive Order 552.

2. EJ Training. EEA shall develop a plan to provide environmental justice training to EEA and other
secretariat employees on ways to appropriately and effectively implement the Policy to ensure that EJ
remains a priority for all EEA agencies. The following staff must receive environmental justice training:
a) EEA agency staff serving as EJ points-of-contact; b) EEA agency staff dlsbursmg grants to
municipalities, individuals, and organizations for the provision of open space, rivéf maintenance or
restoration, education, and technical assistance; ¢) MEPA staff; and d) the Interageney EJ Workin:
Group.

3. Fact Sheets. EEA shall develop fact sheets on MEPA, the Massachuse 1sitions and
Renovations for Communities (PARC) and the Massachusetts Local Acq atural Diversity
(LAND) programs, the Massachusetts Environmental Trust, and*other progran inform residents in
neighborhoods where EJ populations reside that these programs exist and how ey function. Working

with the agencies, the Director shall determine the languages in whichs fact sheets shall be published.

Justice Advisory Council, the Director shall developa lis f mmunity and advocacy organizations
and an "EJ Mailing List" consisting of these organizations. zgsted members of EJ populations, and

nd to project proponents who may be asked to
pay otherwise impact EJ populations. EEA shall

, as needed, for newly identified EJ areas, keeping
deleting outlets that are no longer in business or relevant for this

eragency Environmental Justice Working Group made up of designated EJ
1 Secretariat. The Interagency Environmental Justice Working Group seeks to

and this Policy. The Interagency Environmental Justice Working Group is chaired by EEA’s Director of
Environmental Justice and will convene periodically to ensure environmental justice concerns are
properly evaluated and addressed.

8. EJ Maps. MASSGIS has prepared detailed maps based on 2010 U.S. Census data to identify EJ
populations to be serviced by this Policy. MASSGIS will update these maps at least every ten (10) years
as new U.S. Census data becomes available, including but not limited to, data from the American
Community Survey (ACS) database.

9. EJ Website. EEA shall establish and update accordingly an online EJ repository for information about
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the Commonwealth’s environmental justice activities, initiatives and resources.

EEA Agency Services

General Requirements

10. Secretariat EJ Strategy. EEA agencies shall develop their own strategies to proactively promote
environmental justice in all neighborhoods in ways that are tailored to the agencies’ mission. In doing so,
EEA agencies shall consider how to appropriately integrate environmental justice considerations into their
departments through policies, programs, or other strategies. In addition to the particular services already
specified below, EEA agencies shall identify and promote agency-sponsored projests, funding decisions,
rulemakings or other actions intended to further environmental Jjustice throughout t ‘
These strategies will be consolidated into one Secretariat EJ Strategy and will be finalized.by a ¢
established by the Secretary. : A v

11. Senior-Level Commitment. All EEA agencies shall designate EJ poiﬁg of-
support the Director of Environmental Justice and the Interagené%f  Environmenfal Justice Working Group.

Enhancing Public Participation

grams. As part of EEA’s EJ
lic participation program for key agency
ce public participation

12. Agency Public Involvement and Community ngd
strategy, all EEA agencies shall establish an inclusi?
actions that focuses agency resources on outreach

Public Involvement and Community En
federally-funded activities with applicat
developing these public involvement ans
following outreach efforts: ;

ader Title VI of the Civil Rights Act. In
igagement strategies, agencies shall consider the

e Scheduling public.meetings-o; i ocations and times convenient for neighborhood
stakeholders, afid in f public transportation availability;

¢ Encouragin; 1d pre-application meetings with the local community, and
providing’ s and EJ Organization contact lists;

ther key public engagement documents into other languages in
f limited English language proficiency;

hing one or more local information repositories that are convenient and accessible

he impacted community, as well as providing availability of information on-line;

hering community-specific local media contacts (based on the culture of the

community);

¢ Utilizing alternative dispute resolution techniques where appropriate to prevent and/or address
community concerns;

e Providing timely notices to neighborhoods potentially impacted by a decision, and providing
clear guidance on applicable grievance/appeal procedures; and

¢  Providing information and assistance to EJ populations regarding grant applications and
facilitation about environmental, energy, or climate change regulations to assist them with
compliance and sustainability.
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13. Enhanced Public Participation Under MEPA.! As part of the Secretary’s commitment to
Environmental Justice, enhanced public participation will be required for the following projects as they
undergo review in accordance with MEPA:

¢ (1) Any project that exceeds an Environmental Notification Form (ENF) threshold for air, solid
and hazardous waste (other than remediation projects), or wastewater and sewage sludge
treatment and disposalz; and

e (2) The project site is located within one mile of an EJ Population (or in the case of projects
exceeding an ENF threshold for air, within five miles of an EJ Population).

Enhanced public participation may include use of alternative media outlets such mmunity or ethnic

other than English in the home.
Enhancing the Review of New MEPA Projects in EJ Populations

to the enhanced public
be required as part of the

case of proj ects exceeding a

EJ Population) *. The proj ject proponent
éct’s area of potential air impacts in its EIR scope
rred to in condition (2) above.

Enhanced analysis of 1mpacts an
baseline public health ¢
planning, and operati

e aff‘écted EJ Population; analysis of technologlcal site
uce impacts; and proposed on-site and off-site mitigation

on ways to ensure hat appropriate measures are taken by project proponents in addressing any potential
environmental impacts the project may have on the existing EJ population. This will include, but not be
limited to identifying applicable languages for the translation of public notices and urging proponents to
work with active EJ organizations in the project’s designated area.

'Projects that have filed an Environmental Notification Form prior to October 1, 2002, shall not be subject to Sections 13 or 14, unless there is a
subsequent material chance in the proposed project.
2The applicable MEPA thresholds for an ENF are codified at 301 CMR 11.03(5)(b)(1), 301 CMR 11.03(5)(b)(2), 301CMR 11.03(5)(bX(5), 301

CMR 11.03 (8)(b), and 301 CMR 11.03(9Xb).
3 Projects that have filed an Environmental Notification Form prior to October 1, 2002, shall not be subject to Sections 13 or 14, unless there is a

subsequent material change in the proposed project.
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*The applicable MEPA thresholds for an EIR are codified at 301CMR 11.03(S)(a)(1), 301 CMR 11.03(5)a)(6), 301 CMR 11.03(8)(a)1), and 301
CMR 11.03(9)a).

17. Enhanced Public Participation and Analysis of Impacts and Mitigation Under the Energy
Facilities Siting Board (“Siting Board”)

The Siting Board shall continue to use enhanced public participation procedures in its review of energy
facility petitions based on the defined project parameters used by MEPA, noted in Section 14 above. The
Siting Board shall continue to require petitioners to translate public hearing notices into languages

relevant to affected environmental justice populations and to publish such notices i
foreign-language media outlets as well as to post notices in community locations ;
populations. In addition, the Siting Board shall continue to require that translators be avai
comment hearings for project locations where EJ populations are present, %

The Siting Board is required by statue to assess air, water resource, wetla
local and regional land use, and cumulative health impacts for jurisdiction:
Decisions issued by the Siting Board include measures to mitigate iz
The Siting Board considers the term “cumulative health impacts” to
proposed facility could have on human health due to exposure
substances emitted during construction and operation of tk
health unrelated to substances. The Siting Board cghsi
baseline health conditions and existing background
the contributions of other major emissions sources.

e context of existing
when appropriate, likely changes in

18. Outreach. All EEA agency staff servi ints-of-contact shall work to ensure that inclusive
public participation and meaning ‘ when working with EJ populations. The EJ
points-of-contact shall work withth s:to/identify when a community will require more

e to their status as an EJ population.

19. Targeted Compliance, g orcement, and Assistance. Environmental compliance and enforcement
and assistance agéncies (inclu DEP) shall develop targeted compliance initiatives for
neighborhoods wh

20. Community B Projects. EEA shall develop and maintain a list of community-based projects
which may be used agencies and external parties when considering opportunities for mitigation
nental Environmental Projects stemming from MassDEP enforcement actions).

21. Comp) e Assistance. On a regular and ongoing basis, EEA agencies shall assist federal agencies,
local boards of health and other municipal offices, and community-based organizations in neighborhoods
where EJ populations reside in addressing compliance matters related to the EEA agency’s jurisdiction.

22. OTA Services. On a regular and ongoing basis, EEA’s Office of Technical Assistance (OTA) shall
offer services to new and expanding facilities in neighborhoods where EJ populations reside through its
“Right from the Start” program to give advice on toxic use reduction.
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23. Public Health. EEA and MassDEP shall meet regularly with DPH to coordinate on environmental
issues potentially affecting public health, including matters related to exposures from multiple sources of
pollution and efforts focused on EJ communities.

Investments in the Economy and Open Space

EEA and its agencies shall consider environmental justice as a criterion for awarding grants and
prioritizing program funding to applicable recipients. Furthermore, EEA and its agencies shall continue to
prioritize EJ communities through attentive planning practices and thoughtful consideration when
permitting and developing.

Promoting Brownfields Revitalization as Environmental Restoration

EEA shall continue to prioritize EJ communities in its collaborative work
partners to maximize Brownfields remediation and redevelopment progra

Housing and Urban Development and other municipal, 1
stakeholders. 4

Promoting Economic Partnerships

¢ of Housing and Economic Development
A shall work with HED to promote
oduction practices in neighborhoods where EJ
collaboration with the following key agencies:

EEA has and shall continue to work with
(HED) on promoting economic partnership
economic development projects that ingx

posai that would encourage new and existing manufacturing
1oh the Economic Development Incentive Program to consult

Business Development (MOBD) will coordinate with EEA to
sues of economic and environmental justice at the neighborhood level.

27. Targeted Open Space Resources. EEA shall endeavor to target its resources to more effectively
create, restore, and maintain open spaces located in neighborhoods where EJ populations reside.

28. PARC and LAND Programs. EEA has amended the PARC and LAND program regulations to
incorporate environmental justice into the award scoring system.

29. Riverways and MET. EEA shall work with the Department of Fish and Game’s Division of
Ecological Restoration and the Massachusetts Environmental Trust (MET) to develop systems for
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incorporating environmental justice as a criterion for awarding grants with the goal of having these
systems in place by the next funding cycle for these grant programs.

30. ILC. The Interagency Land Committee (ILC), comprised of representatives from the Department of
Agricultural Resources (DAR), the Department of Conservation and Recreation (DCR), the Department
of Fish and Game (DFG), and EEA who administer all land and park grant programs and the agency land
acquisition programs, shall make it a priority to promote preserving and restoring open spaces in
neighborhoods where EJ populations reside.

31. Urban Forestry. To help improve the environmental quality of urban neighborhoods, EEA shall, in
partnership with DCR, implement the Urban Forestry and Greening the Gateway<Cities programs to
increase urban forest canopy in EJ neighborhoods through grants, training, and tre -

32. Adaptation. EEA agencies shall consider the current and future imp i ill have
on EJ populations. In doing so, EEA agencies shall take appropriate measur g that EJ
populations are equally protected from hazards and health risks imposed by - ¢hanges and
properly informed of appropriate measures taken to increase thefr z ive ¢ ity. Furthermore, EEA
agencies shall collaborate with other Secretariats when awarding limate resiliency to
ensure that vulnerable populations are considered in the process.

g law or n ion. EEA agencies shall implement this
Policy consistent with, and to the extentpermitted by .existing law. This Policy is intended only to

i not intended to, nor does it create any right,
nforceable at law or equity by a party against
iey shall not be construed to create any right to
ipliance of EEA, its agencies, its officers, or any other
intended to regulate agencies outside the EEA secretariat,
decisions pending before EEA agencies.

benefit, or trust responsibility, substantis

EEA, its agencies, its officers, y pers
judicial review involving the compliance'
person with this Policy. This Policy i
except to the extent th i

. Every five (5) years the Secretary will review the Policy and its
, after soliciting public input, amend the Policy to more effectively serve its

EXECUTION

Executed this XXX at Boston Massachusetts.

By:

Matthew A. Beaton
Secretary for Energy and Environmental Affairs
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BIOMASS SUSTAINABILITY AND CARBON POLICY STUDY

EXECUTIVE SUMMARY

BIOMASS SUSTAINABILITY AND
CARBON POLICY

INTRODUCTION

This study addresses a wide array of scientific, economic and
technological issues related to the use of forest biomass for gener-
ating energy in Massachusetes. The study team, assembled and
directed by the Manomxt Center for Conservation Sciences,
was composed of experts in forest ecosystems management and
policy; narural resource economics; and energy technology and
policy. The Commonwealth of Massachusetts Department of
Energy Resources (DOER) commissioned and funded the study.

The study provides analysis of three key energy and environmental
policy questions that arc being asked as the state develops its
policies on the use of forest biomass.

1. What are the aumospheric greenhouse gas implications of
shifting energy production from fossil fuel sources ro forest
biomass?

2. How much wood is available from forests to support biomass
energy development in Massachusetrs?

3. What are the potential ecological impacts of increased biomass
harvests on forests in the Commonwealth, and what if any
policies are needed to ensure these harvests are sustainable?

The goal of the report s to inform the development of DOERSs
biomass policies by providing up-to-date information and analysis
on the scienrific and economic issues raised by these questions.
We have not been asked ro proposc specific policies excepr in
the case where new approaches may be needed to protect the
ecological functioning of forests. We do not consider non-forest
sources of wood biomass (e.g.. tree care and landscaping, mill
residucs, construction debris), which are powntially available in
significant quantitics but which have very different greenhouse

gas (GHG) implicarions.

This Execurive Summary highlights key results from our rescarch
and the implications for the development of biomass energy
policies in Massachusetts. While cerrain of the study’s insights
are broadly applicable across the region (¢.g., estimates of excess
lifecycle emissionsfrom combustion of biomass compared to fossil
fuels), it is also imporrant o recognize that many other conclu-
sions are specific to the situation in Massachusetes— particularly
greenhouse gas accounting outcomes that depend on the forest
management pracrices of the state’s lindowners, whichlikely differ
considerably from those in neighboring states. Nonetheless, the
framework and approach thar we have developed for assessing
the impacts of wood biomass encrgy have wide applicabilicy for
other regions and counries.

SUMMARY OF KEY FINDINGS

Greenhouse Gases and Forest Biomass: At the state, national,
and international kwel, policies encouraging the development of

forest biomassencrgy have generally adopted a view of biomass
as a carbon neutval energy source because the carbon emissions
were considered part of a natural cycle in which growing forests
over time would re-caprure the carbon emitted by wood-burning
erergy facilities. Beginningin the 1990s, however, researchersbegan
conducting studies that reflect a more complex understanding
of carbon cycle implications of biomass combustion. Our study,
which is based on a comprehensive lifecycle carbon accounting
framework, explores this more complex picture in the context of
biomass energy development in Massachuserts.

The atmospheric greenhouse gas implications of burning forest
biomass for energy vary depending on the characteristics of the
bioenergy combustion technology, the fossil fuel rechnology it
replaces and thebiophysical and forest management characteristics
of the forests from which the biomass is harvested. Forest biomass
generally emits more greenhouse gases than fossil fuels per unit of
energy produced. We define these excess emissions as the biomass
carbon debt. Over time, however, re-growth of the harvested forest
removes this carbon from the atmosphere, reducing the carbon
debr. After the point at which the debr is paid off, biomass begins
yielding carbon dividends in the form of atmospheric greenhouse
gas levels that are lower than would haw occurred from the use of
fossil fuels to produce the same amount of energy (Figure 1). The
full recovery of the biomass carbon debtand the magnirude of the
carbon dividend benefits also depend onfuture forest managernent
actionsand natural disturbance events allowingthatrecovery to occur,
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Figurc 1 fonnesof catbon). The schemaric above representsthe incremental
carbon storage evertime of astand harvested for biomass cncrgy wood redative
to atypically harvested stand (BAUY. The inicialcarden debit {9 tonnes) is shown
as the difference beeween the total carbon harvested for biomass (20 tonnes)
and the carbon rekased by fossil fucl burning (11 tonncs) that produces an
cquivalent amount of encrgy. The carbon dividendis dehinedin the graph asthe
portionof the fossil fucl emissions (11 connes) chat arc offset by forest groweh
at a particular peint in time. Inthe example.a frerehe 9 conncsbiomass carbon
debr s recovered by forest growth {(vear 32}, acmospheric GHG levels Bl below
whartheywould have been had ancguivalont wmount of cnergy been generared
from Fosstl fuc k. This isthe point atwhich the bancfiesof bumingbomasshegin
to acerux, rising over time as the forest sequesters grearer amounts of carbon
reharive to the eypical harvest.

The initial level of the carbon debr is animportant determinant of
the desirability of producingencrgy from torest biomass. Figure 2
provides a summary of carbon debts, expressed as the percenrage
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of total biomassemissions that are in excess of what would have
beenemitted from fossil fucl energy generation. Replacement of
fossil fuels in thermal or combined hear and power (CHP)appli-
cations typically has lower initial carbon debts than is the case
for utility-scak biomass ekectric plants because the thermal and
CHP wchnologiesachieve greater relavive efficiency in comwerting
biomass to uscable energy. As a result, the time needed to pay off
the carbon debt and begin accruing the benefits ofbiomassenergy
willbe shorter for thermal and CHP rechnologies when the same
forest management approaches are used in harvesting wood.

BIOMASS SUSTAINABILILY AND CARBON POLICY

STUDY

compared to whar would have been the case if fossil fuels had been
used over the same period—approximately 25% lower over the
period under a rapid recovery scenario. For biomass replacement
of coal-fired power plants, the net cumularive emissions in 2050
are approximately equal to what they would have been burning
coal; and for replacement of natural gas cumulative rotal emis-
sions arc substantially higher with biomasselectricity generation.

Figure 4: Cumulative Carbon Dividends from Biomass
Replacement of Fossil Fuel

Figure 2: Carbon Debt Summary Table Biomass Cumulative % Reduction in Carbon Emissions
{Net of Forest Carbon Sequestration)

Excess Biomass Emissionsas % of Total Biomass Emissions 0il (#6)

Natural Year Thermal/ Ceal, Gas, Gas,
Scenarios {| Coal Qil(#6) | 0il(#2) ' Electric { Thermal | Electric

Gas CHP

Electric 31% 66% 2050 25% 3% -13% -110%
gll‘ilclx;malf 29%-8% | 9%-15% | 33%-379% 2100 42% 19% 12% -63%

The absolute magnitude and timing of the carbon debrs and
dividends, however, is sensitive to how landowners decide to
manage their forests. Since future landowner responses to increased
demand for forest biomassare highly uncertain, we modeled the
recovery of carbon ingrowing forests under a number of alterna-
tive management scenarios,

Fora scenario that resulesin relatively rapid realization of green-
house gas benefits, the switch ro biomass yields benefits within
the first decade when oil-fired thermal and CHP capacity is
replaced, and beeween 20 and 30 years when natural gas thermal
is replaced (Figure 3). Under comparable forest management
assumptions, dividends from biomass replacement of coal-fired
electric capacity begin at approximately 20 years. When biomass
is assumed to replace natural gas electric capacity, carbon debrs
are still not paid off after 90 years.

Figure 3: Carbon Debt Payoff

Fossil Fuel Technology Carbon Debt Payoff (yr)
Oil (#6), Thermal/CHP 5
Coal, Electric 21
Gas, Thermal 24
Gas, Electric >90

Another way to consider greenhouse gasimpacrsof biomassenergy
istoevalnare ar some future pointin time the cumulative carbon
emissions of biomass (net of forest recapture of carbon) relative
to continued burning of fossil fuels. The Massachusetes Global

Warming Solutions Act establishes 2050 as an important refer-

ence year for demonstrating progressin reducing greenhouse gas
emissions. Figure 4, comparing40 yearsof biomassemissions with
40 years of continued fossil fucl burning, shows that replacement
of oilfired thermal/CHP capacity with biomass thermal /CHP
fully offsets the carbon debr and lowers greenhouse gas levels

1
i

Forest Biomass Supply: Future new supplies of forest biomass
available for encrgy generation in Massachusetrs depend heavily
on the prices that bioenergy facilities are able to pay for wood.
At present, landownersin the region typically receive berween $1
and $2 per green ton of biomass, resulting in delivered prices at
largescale electriciry facilities of around $30 per green ton. Under
current policies tharare influenced by the competitive dynamicsof
the ekectricity sector, we do notexpecr thar urility-scale purchasers
of biomass will be able to significantly increase the prices paid to
landowners for biomass. Consequently, if future forest biomass
demand comes primarily from large-scale electric facilities, we
estimate the total “new” biomass that could be harvested annually
from forest lands in Massachusetts would be between 150,000
and 250,000 green tons—an amount sufficient to support 20
MW of ekectric power capacity—with these estimates powntially
increasing by 50%~-100% when out-of-state forest biomass sources
are taken into account (these estimates do nor include biomass
from land clearing or other non-forest sources such as trec work
and landscaping). This is the amount of incremental biomass
that would be economically available and reflects the costs of
harvesting, processingand transporting this material as well as
our expectations about the area of land where harvest intensity
is likely to increase. Thermal, CHP, and other bioenergy plants
can also compete for this same wood—swhich could support 16
typically sized thermal facilitics or 4 rypical CHP plants—and
have the abilicy to pay much higher prices on a delivered basis;
thus, they have more oprions for harvestingand processing forest
biomass and can outbid clectric power if necessary.

Paying higher prices to landowners for forest biomass could
potentially increase forest biomass supplies significantly. For this
tooccur, electricity prices would need to rise, due rosub stantially
higher fossil fuel prices or significant policy shifts. Thermal, CHP,
and pellet facilities can already pay much higher pricesfor biomass
at current energy prices, and would remain compertitive if prices
paid to landowners were to rise significandly. If these prices were
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BIOMASS SUSTAINABILITY AND CARBON POLICY: STUDY

toincrease to $20 per green ton, weestimate that suppliesof forest
biomass from combined in-state and out-of-state sources could
be ashighas 1.2 to 1.5 million green rons per year. However, this
high-price scenario is unlikely given currentexpecrations of fossil
fuel prices and existing renewable energy incentives.

Figure S shows the potential bioenergy capacity that could be
supported from thesc estimated volumes of “new” forestbiomass
in Massachuscrts. The upper end of the range for Massachuscrrs
forest biomass supplies under our high-price scenario is approxi-
mately 885,000 green tons per year—this is close to the annual
quantity ofbiomass that can be harvested withoutexceeding the
annual net growth of the forest on the operabk private land base.
If additional forest biomass supplies that would be potentially
available from out-of-state sources are raken into account, the
biomass quantity and number of bicenergy facilities thatcould be
furnished would be 50%-100% higher than shownin this table.

Figure 5: Potential Bioenergy Capacity from “New” Forest
Biomass Sources in Massachusetts

Green Tons per Year
Current Massachusetts Harvest 325,000
Potential Forest Biomass Supply
(Massachusetts only) **
Current Biomass Prices 200,000
High-Price Scenario 800,000
Number of Facilities
Electric Power Capacity:
Number of S0 MW Plants
Current Biomass Prices 0.4
High-Price Saenario 1.6
Thermal Capaciy:
Number of 50 MMBru/hr Plants ***
Current Biomass Prices 16
High-Price Scenario 62
CHP Capacity: Number of 5
MW/34 MMBru/hr Plants***
Current Biomass Prices 4
High-Price Scenario 15

Notes: > Average of industridl ronndwood for 2001-2009.

** Based on iid-point of the range ofvokimies etinmated for naw biomass
in Massachusetts.

= Thermal plants are assuoed 1o operate 1800 hours per year, while
CH P plants opevate 7200 bhowrs per year.

Forest Sustainabilityand Biomass Harvests: In Massachuserts
the possibility of increased harwesting of biomass for encrgy has
raiscd a number of sustainabiliry issues at both the landscape
and stand levels. At the landscape scale, potential impacts to
a broad range of sovictal values arise with increases in biomass
har\-'c‘sting. Howerer, in our low-pricc scenario for biomass, we

anticipate that harvested acreage will not increase from current
levels—biomass will come from removal of logging residues and
poor quality trees at sites that would be harvested for timber
under a business-as-usual scenario, Furthermore, in this scenario
the combined volume of imber and biomass harvests represents
less than half of the annual net forest growth across the stare’s
operable private forest land base. Under our high-price biomass
supply scenario, although harvests still represent annual cutring
on only about 1% of the forested lands in the state, the roral
harvest levels approach the total amount of wood grown each
year on the operabk private forest Jand base.

Under either price scenario, however, harvestsfor bioenergy facili-
ties could have more significant local or regional impacts on the
landscape. These might include acsthetic impacts of locally heavy
harvestingas well as potential impacts on recreation and tourism
and the longer-term health of the wood products sector of the
economy. We have outlined four general optionsencompassinga
wide range of non-regularory and regulatory approaches thar the
state may wish to consider if it determines that further acdonsare
needed ro protece public values at the landscape scale.

e Oprion 1: Establish a transparent self-moniroring, self-
reporting process for bioenergy facilities designed ro foster
sustainable wood procurement practices.

Oprion 2: Require bioenergy facilities to purchase wood from
forests with approved forest management plans.

Option 3: Require bicenergy facilities to submit wood supply
impact asscssments.

Option 4: Establish formal criteria for approval of wood
supply impact assessments—possible criteria mighe include
limitson the amount of harvests relative to anticipated forest
growth in the wood basket zone.

At the stand level, the most significant sustainability concerns
associated withincreased biomass harvests are maintenance of soil
productivity and biodiversity. Current Chaprer 132 Massachu-
setes forest cutting practices regulations provide generally strong
protection for Massachusctrs forests, especially water qualiry;
however, they are not currently adequate to ensure that biomass
harvesting is protective of ecological values across the full range of
site conditions in Massachuscres. Other statesand countries have
recently adopted biomass harvesting guidelines to address these
types of concerns, typically through new standards thar ensure
(1) enough coarse woody debris isleft on the ground, particularly
at nutrient poor sites, to ensure continued soil producrivity and
(2) enough standing dead wildlife trees remain to promore biodi-
versity. While the scientific literarure does not provide definitive
advice on the appropriate practices for Massachuserts’ forests,
recent guidance from the Forest Guild and other states provides
the State Forestry Committee with a useful starring point for
developing additional stand level standards thatensure continued
protection of ceological values in Massachuserts forests,

MANOMET CENTER FOR CONSERVATION SCIENCES

NATURAL CAPITAL INITIATIVE




STATEMENT OF DALE T. RACZYNSKI, PE

I, Dale T. Raczynski, P.E., hereby state as follows:

1.

I am a Massachusetts licensed Professional Engineer in Environmental
Engineering and a Principal of Epsilon Associates, Inc. (“Epsilon”). 1hold aB.S.
in Chemical Engineering and have 34 years of professional experience as an air
pollution control engineer.

T'have over 30 years of experience in engineering and environmental consulting
with a primary specialty in air quality engineering and consulting. I have assisted
with permitting efforts at a variety of energy facilities including two other
proposed clean wood fueled power plant projects.

I have been working with Palmer Renewable Energy, LLC (“PRE”) since 2006
with respect to air quality and permitting issues, including providing air quality
environmental engineering services, permitting services and expert testimony
with respect to the 38 megawatt biomass energy facility that PRE intends to
construct in Springfield, Massachusetts (the “Plant™).

I worked on permitting issues for the Plant before state agencies, including, but
not limited to, the 2008 Major Comprehensive Plan Application, the Amended
Non-Major Comprehensive Air Plan Approval Application (9/30/2010) and the
Notice of Project Change in 2010.

I provided testimony in the adjudicatory hearing conducted by the Massachusetts
Department of Environmental Protection (“MassDEP”) which upheld PRE’s June

30, 2011 Air Plan Approval.
In addition, I testified before the City Council and Zoning Board of Appeals.-

I also provided Affidavits in the Land Court case in which Judge Sands
overturned the ZBA decision and re-instated PRE’s building permits. Judge
Sands concluded that the Plant will not engage in “incineration” and “will not
emit poisonous gases.” Palmer Renewable Energy, LLC v. Zoning Bd. of
Appeals of Springfield, 12 PS 461494 and 12 PS 468569 (AHS), (Mass. Land Ct.
August 14, 2014), affirmed by Palmer Renewable Ener LLC v.-Zoning Bd. of
Appeals of Springfield, (Mass. App. Ct. Rule 1:28) 14-P-1630 (September 8,
2015); review denied (October 30, 2015). The Appeals Court affirmed Judge
Sands’ decision. The Supreme Judicial Court rejected the City Council and
Petitioner’s application for further appellate review. o
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The Plant will be an electric energy generating facility.

The Plant will be located on approximately seven acres of an existing 13 acre
industrial facility located at 1000 Page Boulevard in Springfield, Massachusetts
(“Site”). :

Abutting parcels to the Site include a Western Massachusetts Electric
(“WEMCO?”) service facility and electric transmission lines. When the Plant is
operational, it will provide electricity directly to the regional electric grid via an
electrical switching station.

The Plant will be located on Cadwell Drive not far from the interchange between
unte’29 1 and Route 20. '

The Plant will have on-site driveways, parking, loading and unloading areas with
hydraulic truck tippers for unloading fuel. The green wood chip fuel will be
stored in a three-sided storage building. The Plant will have a conveyor system to
bring the fuel from the storage building into the boiler building.

‘The Plant will have an advanced stoker boiler. The stoker boiler will combust the

green wood chip fuel to generate steam. The steam will be piped to a steain
turbine generator, which will produce electricity for transmission to the regional
electric grid.

The steam driven turbine at the Plant will generate 38 megawatts of electricity.
One megawatt is about the amount of electricity consumed by 1000 homes.

Other equipment at the Plant includes an air cooled condenser system, advanced
air pollution control equipment, a 275 foot tall stack to release and disperse
exbaust gasses, a storage silo for lime and ash, and an aqueous ammonia tank.

At the time PRE applied for its special permit from the City Council in 2008, PRE

proposed to use recycled wood derived from construction and demolition waste as
fuel. ‘

' Wh@ri PRE filed its Notice of Project Change in September, 2010, the proj‘ect
proposed to use only green wood chips as fuel. With this new fuel source, the

state did not require PRE to obtain a solid waste approval because green wood
chips are not considered a waste.

PRE included all of the additional air pollution controls that were required when
the Plant was going to use construction and demolition waste. When it was
approved, PRE’s permit set a nationwide standard for the most stringent air
pollution control equipment for a green wood fired biomass energy plantto
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include a dry scrubber, fabric filter, oxidation catalyst and Selective Catalytic
Reduction (SCR) system. The dry scrubber and fabric filter reduce acid gases and
control particulate matter (PM) emissions, including héavy metals to very low
emission rates. The SCR system removes (nitrogen oxides) NOx, and the
oxidation catalyst removes carbon monoxide (CO) and volatile organic
compounds (VOC), including toxic organics. T

PRE complied with the enhanced public participation protocols of the state’s
Environmental Justice Policy, including providing public notice of the project in
Spanish, allowing an extended comment period, and conducting a public hearing
in the community. In addition, though it was not required, PRE also performed an
“enhanced analysis” under the Environmental Justice Policy to assess multiple air
impacts and data on baseline public heath conditions. The PRE enhanced analysis
incorporated an analysis of technical, site planning and operational alternatives to
reduce impacts as well as on-site and off-site mitigation measures to reduce .
multiple impacts and increase environmental benefits in the community.

Some of the comments MassDEP received during the comment period on the
draft Air Plan Approval claimed that the PRE Plant was an incinerator and
required site assignment. In its response to comments on the draft Air Plan
Approval, MassDEP stated “PRE has proposed to.only burn clean wood and not
solid waste, therefore it is not necessary for the facility to receive a site :

assignment.”

On June 30, 2011, MassDEP issued an Approval to Construct authorizing PRE to
build the facility as a power plant utilizing a solid fuel to generate steam to power
an electricity generating turbine. A copy of the Approval to Construct and the
Response to Comments document are available on the MassDEP website at:

httg://www.mass.gov/eea/agencies/massdeg‘/about/contacts/gr almer-renewable-

energy-lic.html.

After MassDEP issued the Approval to Construct, certain project opponents,
including some of the Petitioners to the Public Health Council appealed the
permit. The Petitioners made many of the same claims in the appeal that they
made to the Public Health Council, including assertions that the Plant will cause a
condition of air pollution in Springfield. :

In the adjudicatory hearing on their appeal, the Petitioners submitted testimony
from Dr. Jonathan Levy, a professor of environmental health at Boston ™
University. Among other things, the Petitioners argued through Dr. Levy, that the
National Ambient Air Quality Standards (“NAAQS”) were not sufficiently
protective of vulnerable communities. ‘

I submitted pre-filed testimony in support of PRE, as did Dr. Peter Valberg, a
principal at Gradient and a former member of the faculty at the Harvard School of

Public Health. :
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The Presiding Officer received all of the evidence and determined that the
NAAQS are “specifically designed to account for particularly susceptible
subpopulations and areas that are disparately impacted by pollution,” and that “the
PRE emissions would not create unreasonable heath risks.”

Commissioner Kenneth Kimmel issued a Final Decision on September 11, 2012
adopting the Presiding Officer’s decision finding that the Approval to Construct
complied with the law and regulation, A copy of the Final Decision, including the
Recommended Final Decision, is attached as Exhibit A.

Pursuant to' Special Terms and Conditions in the Approval of Construct, the Plant
places all conveyors and transfer points for the wood inside a fully enclosed’
building with a water spray dust suppression system to control air contaminant
emissions. ’

The Air Plan Approval contains a Noise Impact Analysis and imposes conditions
including limits on noise levels from the facility specifically designed to mitigate
any nuisance from noise including “Noise Mitigation Controls” to govern hours
of delivery, require a stack silencer, and controls on noise from on-site mobile
equipment. (Special Terms and Conditions 25-28). The maximum noise increase
at any residential receptor is 3 dBA above the existing ambient levels, which is a
very small increase and will not create any nuisance conditions. A noise testing
program will be required to demonstrate compliance with approved noise levels
form the facility. :

The Plant also has procedures in place to address the potential for odors from the
wood fuel. The Approval to Construct only permits PRE to store a 4.5 days
supply of wood. The Plant must following a first-in/first out approach to avoid
any potential decomposition of stored wood to ensure there will not be odors.

The Air Plan Approval requires stack testing during commissioning and annually,
as well-as Continuous Emissions Monitori g Systems (CEMS) for nitrogen oxides
(NOx), carbon monoxide (CO), sulfur dioxide (SO2), particulate matter (PM) and

ammonia (NH;).

Although the Plant is not a major source of NOx, PRE volunteered to offset any
ozone impacts from its NOx emissions. Under Special Conditions 40 of the Air
Plan Approval, PRE will calculate thé total combined mass-based NOx emission

rate for the preceding ozone season (May 1 through September 30), and then

purchase mass-based NOx emission reduction credits for the amount of NOx
emissions. '

During the permitting process before MassDEP, Epsilon modeled the emissions
from the Plant, including PM, s, with the average 24-hour background and annual
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background concentrations from three prior years (2007 -2009) to assess
compliance with the NAAQS set by the U.S. Environmental Protection Agency
under the Clean Air Act. NAAQS are stringent health-based standards that are
specifically designed, to protect public health within an adequate margin of
safety, with consideration of the most vulnerable groups of the population.
Epsilon’s modeling demonstrated that the Plant emissions combined with the
background air quality were below all of EPA’s then current annual NAAQS,
including the NAAQS for PMys of 15 pg/m’, :

In December 2012, after MassDEP issued PRE’s Approval to Construct, EPA
adopted a lower standard of 12 pg/m? for the annual average NAAQS for PM,s.

Using the background conditions PRE used in its Notice of Project Change, the
PM3 5 air quality impacts from the Plant combined with background conditions in
Springﬁeld are also below the new lower NAAQS for an annual average of 12
pg/m for PMz,s. .

To prepare for the January 20, 2016 public hearing, Epsilon reviewed the most
recent air quality data for the Springfield area from 2010 through 2014, The air
quality data from monitors near the project site shows considerable decline in the
concentration of PMy 5 in the average 24-hour background and annual background
concentrations. See Table 1 in Exhibit B. When the estimated worst case
emissions from the Plant are combined with the most recent three years of data,
the projéct is well below the NAAQS for annual average PM, s adopted by EPA
in December, 2012. ~ .

In addition to PM, s, Epsilon reviewed current background data for the:five other
“criteria pollutants” regulated by NAAQS set by EPA, including SO,, NO,, PMjq,
CO and lead. Similar to PM; s, there has been a general decline in the background
concentration of the criteria pollutants in the Springfield area, and throughout the
state. The chart below illustrates that due to improving background conditions,
the project will be well below the NAAQS for SO;, NO,, PM,o, and PM,s5. The
chart also shows the minor contributions from the Plant for these criteria

pollutants.
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In the Air Permit Approval, MassDEP concluded that the “air contarminant
emissions from the proposed PRE project will not cause or significantly
contribute to violations of the NAAQS for SO, NO,, PM;o, PMy5, CO and lead.”
Based on my review of the most recent data for background conditions for the
criteria pollutants in Springfield and the estimated worst case emissions from the
Plant, this conclusion is still accurate, See Tables in Exhibit B for recent -
monitoting data for SO2; NO,, PMjq, PMy 5 and Ozone. o

As part of the permit application process with MassDEP, PRE performed air
modeling to demonstrate compliance with applicable MassDEP regulatory
standards, specifically compliance with the MassDEP’s air toxic ambient air
guidelines (e.g. Allowable Ambient Limits (“AAL’s”) and Threshold Exposure
Levels (“TELs”)). The AALs and TELs are designed to be protective of adverse
health effects among members of the general public, include potentially
susceptible individuals. PRE calculated worst case emissions of air toxics'

including Hazardous Air Pollutants (“HAPs”) and ammonia, and conducted air

dispersion modeling to. assess ambient inipacts to determine compliance with the
aif toxic ambient air guidelines. The results show that the Plant will not result in

‘an'exceedance of the ambient air guidelines for any air toxic or HAP,




40.

41,

) ®

43

PRE also modeled contributions from mobile sources and determined that the
Plant will neither cause nor contribute to a violation of the NAAQS in the terrain
surrounding the project site. Gradient utilized the detailed information on
contributions from mobile sources as part of its Health Risk Assessment. To
mitigate emissions from mobile sources associated with the operation of the Plant,

. PRE voluntarily agreed to diesel retrofits for 25 diesel trucks owned by Palmer
"Paving or Northern Tree Service, and/or municipal trucks. The retrofits will .

include Catalyzed Diesel Particulate Filters (CDPF), which will reduce PM, CO,
and VOC emissions from trucks. Unlike thie stack from the Plant which '
effectively disperses emissions over a larger area, emissions from mobile sources
can have a more direct impact in the immediate area. This mitigation effort will
decrease the potential emissions contribution from mobile sources in the area
around the Plant. Regardless, with or without this additional mitigation, the
emissions from mobile source are well within all health based guidelines,

In addition to the control technologies utilized at the Plant and the Conditions in
the Air Plan Approval, PRE agreed to provide $2 million to the City of .
Springfield as mitigation for the project. As a condition of PRE’s Approval to
Construct issued by MassDEP, $1.33 million in mitigation will be dedicated _
specifically to funding local health improvements in the Springfield community.

At the suggestion of the Massachusetts Department of Public Health, the Air Plan
Approval imposes a “post-construction air monitoring” protocol to measure PM, s
at the fence-line of the property. This monitoring data will be publicly accessible

“to inform the community about the extent of any impact from the Plant to the

immediate neighborhood.

Section 1511.1 of the Springfield Zoning Ordinance (“Ordinance”) establishes
that the City of Springfield uses compliance with the MassDEP air pollution
regulations as the standard for determining compliance with the Performance
Standards to protect against noxious, hazardous or offensive uses with respect to
air pollution. Since the Plant has an Approval to Construct from MassDEP that

" complies with the laws and regulations under the Massachusetts and federal Clean

Air Acts, the Plant complies with the performance standards for air pollution -
under the Ordinance and is categorically not “noxious, hazardous or offensive “ as
amatter of law. ‘

Based on the foregoing and my years of experience working on this project, it is my
professional opinion that the Palmer Renewable Energy, LLC project will not result in a’
nuisance or be harmful to the inhabitants, injurious to their estates, dangerous to the public
health, or be attended by noisome and injurious odors.

Dale T. Raczynski, P.E.\




THE COMMONWEALTH OF MASSACHUSETTS

Advance Copy 1980 Acts and Resolves
MICHAEL JOSEPH CONNOLLY, State Secretary )
-j

Chap. 533. AN ACT CONCERNING THE PUBLIC HEALTH DE-
- PARTMENT OF THE CITY OF SPRINGFIELD.

Be it cnacted, etc., as follows: ,
SECTION 1. Upon acceptance of this act the mayor of the city

oE=Smringfield shall appoint a public health council consisti of
members, one member” shall be The commissioner of gu%h‘c
“icalths £6ight membérs sha ¢ selected from persons who are

tmpioyed in the planning, administration, education, delivery or
financing of health care services or the manufacture or distribu-
tion of medical supplies, at least two of whom shall be registered
physicians, six members shall be selected {rom persons who are
not employed in, or who do not receive more than ten per cent
of their family income from persons employed in the planning,
administration, education, delivery or f{inancing of health care
services or the manufacture or distribution of medical supplies.
The latter six members shall be selected from a broad represen-
tation of population groups in the cit}', based on prevajling
categorical distinctions such as neighborhood, ethnic, age, sex,
income, or handicapped groupings - taking int nsideration the
specific populations served by the healthf¥department. The
mayor shall appoint a chairperson, who shall not be the csmmis -
sioner, from the members on February first of every other year.

SECTION 2. Members of the public health council, other than
the commissioner shall serve for a term of three years and until
a successor is appointed and be limited to no morae than two
consecutive terms in office. The terms of office of the members
thereof first appointed shall be arranged so that five members
shall be appointed for a one year term, five members shall be
appointed for a two year term and four members shall be ap-
pointed for a three year term. Upon the qualification of the
commissioner first appointed under this act the terms of office of
the members of the public health council of said city. then in
office shall cease.

¥ SECTION 3. The public health council shall make and promul-
gate rules and requlations such as boards of health may make
under general and special laws. It_shall meet for at least ten

monthly meetings and as often as otherwise necessar or at the
call of the commissioner or chairperson to advise t;m“comm s~
sioner on all matters yrelaflivato heal] itation in said city
and the administration Had?nnfm
sald city. It shall provide the mayor with an annual ¢valuabion
of the performance of the public health department and the

public health commissioner of the city and, after holding a public
hearing thereon, shall perform an annual assessment of the
health nceds of the city of Springfield.

RECEIVED

“ JUL 31 1980

HEALTH DEPARTMENT
SPRINGFIELD, MASS,

o

O




ACTS 1980. - Chap. 533

SECTION 4. The commissioner of public health shall be a
“.tizen of the United States and either (a) be a registered phy-
sician who shall be specially fitted by education, training, and
experience to perform the duties of commissioner of public
health; or (b) have a masters degree in public health or a
related field from an accredited college or university and three
years full time experience in public health administration. In
the event the commissioner is not a registered physician, the

commissioner shall secure medical consultation where appropriate.*

The commissioner shall be a_voting member of the public health
?gnt;tﬂ-'aﬁ‘ d shall be a noncivil service employe strar-serve
or a term of five years, from January first in the year in which
the commissioner is appointed, and until a successor is qualified
unless sooner removed in accordance with the city charter.

The entire time of the commissioner shall be devoted to the
duties ‘of office. The mayor and the city council shall establish
two separate schedules of compensation for the office of commis-
sioner, one of which would reflect a higher rate of compensation
if the office is filled by a physician, the other would reflect a
lower rate of compensation if the office is filled by a nonphy-
sician.

SECTION 5. The commissioner shall perform the duties, and
except as provided in section three, shall have all the powers
imposed and conferred upon the board of health of the city of
Springfield by general or special laws and such other similar
Juties as may be prescribed by ordinance. The commissioner
shall be the executive officer of the public health department of
said city and shall administer in said city the laws relative to
health and sanitation and the rules and regulations of the state
department of public heaith and the rules and regulations prom-
ulgated by the public health council as hereinbefore provided.

SECTION 6. The commissioner may from time to time employ
such assistants as may be required in the performance of the
duties of the office of commissioner and the public health de-
partment and shall determine their compensation in accordance
however with the ordinances of the city and within the appro-
priation for such department and subject to the approval of the
mayor. The commissioner may, subject to the approval of the
mayor and the ordinances of the city, expend such sums for
labor, materials, services and such incidental expenses as may
be necessary for the use of such department; provided however
that all such expenditures for employment of assistants and for
labor, materials, services and other incidentals shall be limited
to the amount actually appropriated by the city council for such
department, and such other funds as are received by donation
or otherwise with the approval of the city council,

SECTION 7. Such provisions of chapter ninety-four of the
acts of eighteen hundred -and fifty-two, chapter two hundred
sixty-seven of the acts of nineteon hundred and thirty-four and
acts in amendment thereof- or in addition thereto, and such
ordinances of said city, as are inconsistent with this act are




" ACTS 1980. - Chap. 533

hereby repealed; but nothing in this act shall abrogate or in any
manner affect. the rules and regulations of the public health
council of said city previously promulgated until or unless they
are amended or repealed. by the public health council as herein-
before provided.

SECTION 8. The provisions of this act shall not impalr the
civil service status of any person employed by the public health
?ﬁipartment of the city of Springfield on the effective date of

s act. ' .

SECTION 9. This act shall take effect up'on' its acceptance by
the city of .Springfield.

- Approved  July 15, 1980
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n Executive Office of Energy & Enviranmental Affairs
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Western Regional Dffice » 436 Dwight Street, 8pringfield MA 01103 « 413.784-1100

DEVAL L. PATRICK . ’ RICHARD K. SULLIVAN JR.

Savernor . Secratary

TIMOTHY P. MURARAY . KENNETH L. KIMMELL

Lisutenant Sovernor Comirugswner
May 16, 2011

Helen R Caulton- Harris, Director
Division of Health Services

City of Springfield

95 State Street :
Springfield, Massachusetts 01103

Re: Letter dated March 29, 2011 — Palmer Renewable Energy Project
Dear Director Caulton — Harris,

Thank you for your letter of March 29, 2011 seeking advice from the Department of
Environmental Protection (MassDEP) pursuant to MGL c. 111 s. 143 regarding the proposed
Palmer Renewable Energy (PRE) project located on 1000 Page Boulevard in Springfield.
MassDEP appreciates your concern about the potential impacts this project may have on
sensitive populations within the City of Springfield. o

Your first question asks for information on the assignment of “noisome trade” sites under MGL
C. 111 5. 143. Since the Springfield Division of Health and Human Services (DHHS) is
considering jurisdiction over the PRE project under the noisome trade statute, MassDEP
recommends that you retain legal assistance to thoroughly examine this question and advise you
accordingly. To the best of our knowledge, no wood fueled facility has been regulated under
MGL C.111 s, 143 since the adoption of MGL c. 111 142 A — J and its companion regulation at
310 CMR 7:00. With respect to the substance of the “noisome” or nuisance concerns that you
have raised in your letter, please note that the MassDEP draft Non- Major Comprehensive Plan

- Approval (Plan Approval) contains conditions that address these types of “noisome” or nuisance
conditions, including odor, noise and fugitive emissions. It is our understanding that issues such
as traffic and other potential localized health impacts can be addressed through a Host
Community Agreernent between the City and PRE.

Your second question asks whether the proposed site satisfies the site suitability criteria cited
under MGL C, 111.5.150A. The PRE project as currently proposed plans to use green wood
chips, also known as “virgin” or “clean” wood, which are not considered “solid waste” under
MassDEP regulations. Therefore, the project would not be subject to this law or its companion
regulation at 310 CMR 16.00 because the facility will not be combusting a “solid waste”.

This Information Is available in alternate format. Call Michslle Waters-Ekanem, Diversity Director, at 617-262-5751. TDD# 1-866.539.7622 or 1-617-674-6868 .
MassDEP Website: www.mass.govidep :

Printed on Recycled Paper




. If no petition is filed, or upon final order of the court, the board should proceed with
regard to the farm nuisance as provided in M.G.L. ¢.111 §§ 122, 123 and 125, or in
the order of the court.

BOARD OF HEALTH RESPONSIBILITIES - NOISOME TRADES

The BOH is responsible for assigning sites where “noisome trades” may take place. Noisome
trades generally refer to a trade or type of employment which may result in a nuisance or be
harmful to the community's inhabitants or their estates, or which may lead to unpleasant
and/or injurious odors. Such businesses include piggeries, slaughterhouses, junk yards, garbage
and rubbish collection sites, and chemical plants.

. Assign sites for noisome trades (M.G.L. c. 111 §143). This assignment may only be
made after a hearing. This statue expressly states that the operation of a piggery is a
noisome trade and requires a site assignment.

. Request consultation and assistance from the Department of Environmental Protection
(DEP) (M.G.L. c. 111 §143).

. Record site assignments with the town clerk (M.G.L. c. 111 §143).

. Issue orders of prohibition to any person responsible for the premise where noisome
trades are being exercised M.G.L. c.111, §143). The failure to comply with the order
within 24-hours will result in a fine of not less than fifty nor more than five hundred
dollars. (M.G.L. c. 111 §146).

. If the site assignment subsequently becomes a nuisance, it may be revoked by order of
the Superior Court in a complaint of any person.

. Issue annual permits for the removal or transportation of offal, garbage, rubbish or
other offensive substances and register persons who transport such waste through the
municipality. The board may promulgate appropriate regulations (M.G.L. c. 111
§314).

STATE RESPONSIBILITIES

. DEP shall advise, upon request by the BOH, the assignment of places for the exercise
of a noisome trade. Any person aggrieved by the action of a BOH in assigning
certain places for a noisome trade, may appeal to DEP within 60 days of the approval of

an assignment.

. DEP may, after a hearing, rescind, modify or amend such assignment (M.G.L. c.
111 §143).

. An appeal of DEP's order is by petition for a jury in Superior Court (M.G.L. c.111
§147), within three days after service of order.

Massachusetts BOH Guidebook » May, 1997 » Nuisances and Noisome Trades




POWERS OF THE PUBLIC HEALTH COUNCIL

Section 150A. As used in this section and in section one hundred and fifty A1/2 the following
words shall, unless the context otherwise requires, have the following meanings:?

"Department", the department of environmental protection.

"Facility", a sanitary landfill, a refuse transfer station, a refuse incinerator rated by the
department at more than one ton of refuse per hour, a resource recovery facility, a refuse
composting plant, a dumping ground for refuse or any other works for treating, storing, or
disposing of refuse.

"Refuse", all solid or liquid waste materials, including garbage and rubbish, and sludge, but not
including sewage, and those materials defined as hazardous wastes in section two of chapter
twenty-one C and those materials defined as source, special nuclear or by-product material under
the provisions of the Atomic Energy Act of 1954,

"Maintain", to establish, keep or sustain the presence of a facility on a site, whether or not such
facility is in operation and whether or not such facility has been closed.

No place in any city or town shall be maintained or operated by any person, including any
political subdivision of the commonwealth, as a site for a facility, or as an expansion of an
existing facility, unless, after a public hearing, such place has been assigned by the board of
health of such city or town in accordance with the provisions of this section, or, in the case of a
facility owned or operated by an agency of the commonwealth, such place has been assi gned by
the department after a public hearing and unless public notice of such assignment has been given
by the board of health or the department, whichever is applicable.

The determination by the board of health, or the department in the case of a state agency, of
whether to assign a place as a site for a facility, or for the expansion of an existing facility, shall
be based upon the site suitability criteria established by the department in cooperation with the
department of public health pursuant to section one hundred and fifty A1/2, and any site
assignment shall be subject to such limitations with respect to the extent, character and nature of
the facility or expansion thereof as may be necessary to ensure that the facility or expansion
thereof will not present a threat to the public health, safety or the environment.

Any person desiring to maintain or operate a site for a new facility or the expansion of an
existing facility shall submit an application for a site assi gnment to the local board of health and
simultaneously provide copies to the department and the department of public health. A copy of
the application for site assignment shall be filed with the board of health of any municipality
within one-half mile of the proposed site. Any municipality within such one-half mile shall be
afforded all the procedural rights of an abutter for the purpose of administrative review by the
department or public hearing by the board of health where the proposed site is located. The
department shall, upon request by the board of health, provide advice, guidance and technical




assistance to said board during its review of a site assignment application. The department and a
board of health may enter into such other cooperative agreements in addition to those herein
specified for the purpose of achieving an effective and expeditious review of the application. The
board of health may charge a reasonable application fee to cover the costs of conducting a
hearing and reviewing technical data submitted to the board. The application fee may also
include a portion of the reasonable costs of other technical assistance. The application fee shall
be established in accordance with rules and regulations promulgated by the department.

Within 60 days of receipt of the application, the department shall issue a report stating whether
the proposed site meets the criteria established under section 150A1/2 for the protection of the
public health and safety and the environment. Any such reports shall be made available to the
public in a timely manner prior to any public hearing concerning the site application.

Within sixty days of receipt of said application, the department of public health shall review said
application and comment thereon as to any potential impact of a site on the public health and
safety. The department of public health may, in addition to its comment, make or cause to be
made a public report, in writing, as it relates to an expansion of an existing facility or the
assignment of a place as a site for a facility and provide said report with its written comments to
the board of health. The department of public health shall coordinate and cooperate with a board
of health on any matter relating to said public health report.

Within 30 days of the receipt of the department's report, the board of health shall hold a public
hearing satisfying the requirements of chapter thirty A. Within forty-five days of the initial date
of such hearing, the board of health shall render its decision on whether to assign a site for a
facility, in writing, accompanied by a statement of reasons therefor and publish notice of said
decision including determinations of each issue of fact or law necessary to the decision.

No assignment shall be granted by the local board of health unless the department's report
affirms that the siting criteria of said section one hundred and fifty A1/2 have been met by the
proposed site. The board of health shall consider the concerns, if any, relative to the public health
and safety cited by the department of public health. A local board of health shall assign a place
requested by an applicant as a site for a new facility or the expansion of an existing facility
unless it makes a finding, based on the siting criteria established by said section one hundred and
fifty A1/2, that the siting thereof would constitute a danger to the public health or safety or the
environment.

Any person aggrieved by a decision of a board of health in assigning or refusing to assign a place
as a site for a new facility, or expanding or refusing to expand an existing facility, except a
resource recovery facility in operation or under construction prior to July first, nineteen hundred
and eighty-seven, may, within thirty days of the publication of notice of such decision, appeal
under the provisions of section fourteen of chapter thirty A. For the limited purposes of such an
appeal, a local board of health shall be deemed to be a state agency under the provisions of said
chapter thirty A and its proceedings and decision shall be deemed to be a final decision in an
adjudicatory proceeding.




No facility shall be established, constructed, expanded, maintained, operated or devoted to any
past closure as defined by regulation unless detailed operating plans, specifications, any public
health reports and necessary environmental reports have been submitted to the department, the
department has granted a permit for the facility and notice of the permit is recorded in the
registry of deeds, or if the land affected thereby is registered land in the registry section of the
land court for the district wherein the land lies. Within 120 days after the department is satisfied
that the operating plans, specifications and reports are complete, the department shall make a
decision granting or refusing to grant a permit. The permit may limit or prohibit the disposal of
particular types of solid waste at a facility in order to protect the public health, promote reuse,
waste reduction and recycling, extend the useful life of the facility, or reduce its environmental

impact.

Every decision by the department granting or refusing to grant a permit shall be in writing and
shall contain findings with regard to criteria established by the department. Any person
aggrieved by the action of the department in granting or refusing to grant a permit may appeal
that decision under section 14 of chapter 30A. For the limited purposes of any such appeal, the
department action shall be deemed to be a final decision in an adjudicatory proceeding.

Every person maintaining or operating a facility, including every political subdivision of the
commonwealth, shall maintain and operate the same in such manner as will protect the public
health and safety and the environment. Upon determination that the operation or maintenance of
a facility results in a threat to the public health and safety or the environment, such site
assignment decision by a board of health may be rescinded or suspended or may be modified
through the imposition or amendment of conditions, at any time after due notice and public
hearing satisfying the requirements of section eleven of chapter thirty A by the board of health of
the city or town where such facility is located or by the department. Any person aggrieved by the
decision of the board of health or the department in rescinding, suspending or modifying a site
assignment may appeal said decision within thirty days of the publication of notice thereof
pursuant to the provisions of section fourteen of chapter thirty A. For the limited purposes of
such an appeal a local board of health shall be deemed a state agency under the provisions of said
chapter thirty A and said decision shall be deemed to be a final decision in an adjudicatory
proceeding and the decision of the department shall be deemed to be a final decision in an
adjudicatory proceeding. The department may rescind, suspend or modify the permit upon a
determination that the operation or maintenance of the facility results in a threat to the public
health and safety or to the environment. Any person aggrieved by such decision of the
department may, within thirty days of the publication of notice thereof, appeal said decision
pursuant to the provisions of chapter thirty A.

If a facility is a landfill owned or operated by any person other than a town or agency of the
commonwealth, such person shall pay to the town where the facility is located an amount in
accordance with the provisions of section twenty-four A of chapter sixteen for each ton of solid
waste which is disposed of in such landfill. On or before the twentieth day of each month every
such person shall file a return subscribed under the penalties of perjury with the board of health
of the town in which such facility is located, on such form as the commissioner of environmental
protection shall require for determination of the fee imposed by this paragraph. Said fee shall be
due and payable on or before the due date of the return. Notwithstanding the foregoing, however,




no fee shall be required or collected from an owner of a privately owned facility used by the
owner thereof for the sole disposal of refuse generated from his own premises, and no such
return need be filed.

No person shall dispose or contract for the disposal of solid waste at any place which has not
been approved by the department pursuant to the provisions of this section or other applicable
law.

The department shall allow any unlined landfill, owned or operated by a municipality or a solid
waste district, to continue accepting refuse in compliance with existing approvals after January
first, nineteen hundred and ninety-four; provided, that said municipality or district files a
statement of intent with the department on or before August fifteenth, nineteen hundred and

* ninety-three, as to its intent to continue in operation after January first, nineteen hundred and
ninety-four; provided further, that any landfill for which a statement of intent has been submitted
shall operate in accordance with applicable federal and state statutes, regulations, existing
approvals, and provisions included herein. For purposes of this paragraph, the term "existing
approval" shall include any permit, site assignment, plan approval, condition of operation, or any
other applicable order or rule governing the operations of a landfill issued or granted by a
municipality, the department, or any other agency of the commonwealth, or for which an
application was pending as of May first, nineteen hundred and ninety-three, when granted in
accordance with applicable regulations; provided, that no such application shall be denied
arbitrarily and capriciously. Any municipality or district which does not file such a statement of
intent shall cease accepting refuse no later than January first, nineteen hundred and ninety-four,
and shall commence closure of the landfill under its control subject to the approval of the
department in accordance with regulations promulgated by the department. On or before October
first, nineteen hundred and ninety-three, the department shall compile and publish a list of all
landfills for which a statement of intent has been filed and classify separately, as supported by
scientific data, those landfills which pose a significant threat to the public health, safety, or the
environment, those landfills which pose a potential threat, and those landfills for which current
scientific data demonstrate little or no present discernible threat or for which current data is
inconclusive. In classifying landfills, the department shall utilize all available scientific data,
including, without limitation, any scientific data submitted by the municipality or the district and
any additional scientific data generated by the department relative to an assessment of the actual
or potential migration of leachate or other contaminants off the site of the landfill. The
department shall publish the list and accept public comment on said list. The department shall, if
requested by November first, nineteen hundred and ninety-three, by the chief executive officer of
a municipality or a district with a landfill on the list, participate in a public meeting in the
municipality or district to be scheduled at mutual convenience within sixty days of such request.
By February first, nineteen hundred and ninety-four, the department shall issue a final revised list
taking into account any additional information generated or received through the comment and
meeting process. The department shall work in conjunction with a municipality or a district to
establish a schedule for the municipality or district to commence and complete closure of the
landfill, considering the risks posed by the landfill and the fiscal capacity of the municipality or
district to be incorporated in a consent order. If an agreement is not reached, the department may
order any landfill which is classified as a significant threat to public health, safety or the
environment to cease operations and commence closure, or take such other action as the




department deems necessary; provided, that the municipality or district may request an
adjudicatory hearing on such order pursuant to chapter thirty A. A municipality or district
operating a landfill classified by the department as a potential threat shall no later than July first,
nineteen hundred and ninety-four, install a groundwater monitoring system approved by the
department, and shall report the results of such monitoring to the department no more than
quarterly thereafter. A municipality or district operating a landfill for which the department has
determined little or no present discernible threat exists or for which current data is inconclusive
shall no later than January first, nineteen hundred and ninety-five, install a groundwater
monitoring system approved by the department, and shall report the results of such monitoring to
the department no more than quarterly thereafter. It shall be a violation of this section to falsify
or falsely report any monitoring results. If the results of such groundwater monitoring or other
site specific assessment indicate that a landfill does pose a threat to public health, safety or
environment, the department shall work in conjunction with a municipality or a district to
establish a schedule for the municipality or district to commence and complete closure of the
landfill, considering the risks posed by the landfill and the fiscal capacity of the municipality or
district to be incorporated in a consent order. If an agreement is not reached, the department may
order the municipality or district to cease operations and commence closure, or to take such other
action as the department deems necessary; provided, that the municipality or district may request
an adjudicatory hearing on such order pursuant to chapter thirty A. Nothing in this paragraph
shall preclude the department from acting to address violations of this section, chapter twenty-
one E or the regulations promulgated thereunder.

No site on which a facility was operated shall be conveyed or leased by the owner thereof, or be
devoted to any use other than the operation of a facility, until notice that such facility was
operated on the site is recorded in the registry of deeds, or if the land affected thereby be
registered land, in the registry section of the land court for the district wherein the land lies. No
site on which a facility was operated shall be used for any other purpose without the prior written
approval of the department.

The department shall adopt and may from time to time amend rules and regulations, and the
commissioner may issue orders, to enforce the provisions of this section. Any person, including
any political subdivision of the commonwealth who violates this section, or any order issued
pursuant thereto, or any rule or regulation promulgated hereunder (1) shall be subject to a fine of
not more than twenty-five thousand dollars, or by imprisonment for not more than two years in a
house of correction, or both, for each such violation; or (2) shall be subject to a civil penalty not
to exceed twenty-five thousand dollars for each such violation. Each day each such violation
occurs or continues shall be deemed a separate offense. These penalties shall be in addition to
any other penalties that may be prescribed by law.

The superior court shall have jurisdiction in equity to enforce the provisions of this section upon
petition of the department or any aggrieved person.

Ash produced from the combustion of coal, including but not limited to fly ash and bottom ash,
shall not be construed as refuse, rubbish, garbage, or waste material under this section when used
as a raw material for concrete block manufacture, aggregate, fill, base for road construction, or
other commercial or industrial purpose, or stored for such use. A location where such use or




storage takes place may be constructed, established, maintained, and operated without being
construed as a facility or site for a facility under this section, and no assignment or approval from
the board of health or the department shall be required for such construction, establishment,
maintenance, or operation; provided, however, the department shall have jurisdiction to
determine, after notice and hearing, that the establishment or operation of such a location has
created a nuisance condition by reason of odor, dust, fires, smoke, the breeding or harboring of
rodents, flies or vermin, or other causes, and to prevent or order abatement thereof;, and provided,
further, that no final disposal of ash produced by the combustion of coal may be accomplished
by burial of such ash in the ground, other than as base for road construction or fill, unless the
place where such disposal takes place has been assigned for such disposal by the board of health
and plans for such disposal have been approved by the department pursuant to this section. The
department may waive the requirements of the preceding paragraphs of this section and the
application of any regulations, or portions thereof, promulgated under the preceding paragraphs
of this section as they may apply to the disposal by burial of ash produced by the burning of coal,
and shall review and may approve the plans, site and method of storage upon a determination
that no nuisance is created and damage to the environment is minimal. Use of ash produced from
the combustion of coal as intermediate cover material over rubbish at sanitary landfill facilities
may be permitted by assignment of the board of health with approval of the department under
this section.

Section 150B. The definition of "facility" in section two of chapter twenty-one D shall apply to
this section. Any such facility shall be subject to this section and not subject to section one
hundred and fifty A.

No place in any city or town shall be established or maintained or operated by any person,
including any political subdivision or agency of the commonwealth, as a site for a facility, unless
such place has either been assigned by the board of health of such city or town as a site for a
facility after a public hearing, subject to the provisions of any ordinance or by-law adopted
therein under chapter forty A or corresponding provisions of earlier laws, or, in the case of an
agency of the commonwealth, has been assigned by the department of environmental protection,
in this section called the department after a public hearing and unless public notice of such
assignment has been given by the board of health.

The assignment of a place as a site for a facility shall be subject to such limitation with respect to
the extent, character and nature of operation thereof as will insure that the facility imposes no
significantly greater danger to the public health or public safety from fire, explosion, pollution,
discharge of hazardous substances, or other construction or operational factors than the dangers
that currently exist in the conduct and operation of other industrial and commercial enterprises in
the commonwealth not engaged in the treatment, processing or disposal of hazardous waste, but
utilizing processes that are comparable. In assessing the significance and degree of danger, the
board shall consider and evaluate such evidence as all interested persons may submit to it
including, but not limited to, evidence comparing the procedures and practices proposed for the
conduct and operation of a facility with the procedures and practices existing in the conduct and
operation of other industrial and commercial enterprises in the commonwealth not engaged in the




treatment, processing or disposal of hazardous waste which are conducted and operated in
accordance with law and sound principles of modern engineering practice. The board of health
shall notify the department upon receipt of an application to assign a place as a site for a facility.
The department shall, upon request by the board of health, provide advice, guidance and
technical assistance in reviewing the application. The department and a board of health may
enter into such other cooperative arrangements in addition to those herein specified for the
purpose of achieving a more effective and expeditious review of the application.

Every decision of the board of health in assigning or refusing to assign a place as a site for a
facility shall be in writing and shall include a statement of reasons and the facts relied upon by
the board in reaching its decision. The assignment of a place as a site for a facility shall be
recorded in the registry of deeds, or if the land affected thereby be registered land, in the registry
section of the land court wherein the land lies, before the construction, operation, or maintenance
of the facility may commence.

Any person aggrieved by the action of a board of health in refusing to assign a place as a site for
a facility may, within thirty days of the publication of notice of said decision, appeal to the
superior court, which may affirm said decision of the board of health, remand the matter for
further proceedings before the board of health, set aside or modify said decision, or order the
board of health to take any action unlawfully withheld or unreasonably delayed if the court
determines that the substantial rights of any party may have been violated because said decision
violated constitutional provisions or was in excess of the statutory authority and jurisdiction of
the board of health or was based upon an error of law or was made upon unlawful procedure or
was unsupported by substantial evidence, or was arbitrary, capricious, or an abuse of discretion,
or otherwise not in accordance with law.

Any person aggrieved by the action of a board of health in assigning a place as a site for a
facility may, within thirty days of the publication of notice of such assignment, appeal to the
department from the assignment of the board of health. Upon such appeal or upon the
department's own initiative, the department may, after due notice and public hearing, rescind or
suspend such assignment or modify the same by the imposition or amendment of terms,
restrictions, conditions and requirements.

Upon determination that the maintenance and operation of a facility has resulted in a significant
danger to public health or is not in compliance with the terms, restrictions, conditions and
requirements established for its maintenance and operation in an assignment made pursuant to
the provisions of this section, said assignment may be rescinded or suspended or may be
modified through the imposition or amendment of terms, restrictions, conditions and
requirements at any time after due notice and a public hearing by the board of health where such
facility is located, upon its own initiative or upon complaint by any person aggrieved by such
assignment, or by the department upon its own initiative or upon complaint by any person
aggrieved by said assignment. Every such rescission, suspension or modification shall be in
writing and shall include a statement of reasons and the facts relied upon by the board of health
or the department in taking such action.




Any person aggrieved by the action of the board of health or the department in rescinding,
suspending or modifying an assignment may, within thirty days of publication of notice or such
rescission, suspension or modification of said assignment, appeal to the superior court, which
may affirm said rescission, suspension or modification, remand the matter for further
proceedings, set aside or modify said rescission, suspension or modification, order any action
unlawfully held or unreasonably delayed if the court determines that the substantial rights of any
party may have been violated because said rescission, suspension or modification violated
constitutional provisions or was in excess of statutory authority and jurisdiction or was based
upon an error of law or was made upon unlawful procedure or was unsupported by substantial
evidence or was arbitrary, capricious or an abuse of discretion, or otherwise not in accordance
with law.

The department shall adopt, and may from time to time amend rules and regulations, and the
commissioner may issue orders, to enforce the provisions of this section. Any person, including
any political subdivision of the commonwealth, who fails to operate and maintain a facility in
accordance with the provisions of this section or in accordance with any rules, regulations, or
orders hereunder promulgated (a) shall be punished by a fine of not less than one hundred nor
more than twenty-five thousand dollars, or by imprisonment for not more than one year, or both
such fine and imprisonment; or (b), shall be subject to a civil penalty not to exceed twenty-five
thousand dollars for each violation. Each day's failure to comply with said provisions, rules,
regulations or orders shall constitute a separate violation.

The superior court shall have jurisdiction in equity to enforce the provisions of this section upon
petition of the department or any aggrieved person.

This section and section one hundred and fifty A shall not apply to any hazardous waste facility
exempt from the licensing requirements of chapter twenty-one C, which was lawfully organized
and in existence on May first, nineteen hundred and eighty, or to any hazardous waste facility
which was licensed as such by any division of the department as of May first, nineteen hundred
and eighty. If any facility has its license revoked and reapplies for a license after May first,
nineteen hundred and eighty, the provisions of this section shall apply to said reapplication;
provided, however, that the provisions of this section shall not apply to any facility, or the
operation of any facility under receivership by a federal or state agency or by a judicially
appointed and supervised receiver of any court of competent jurisdiction where the license of the
facility has been suspended or revoked and said receivership has been imposed.

This section and section one hundred and fifty A shall not apply to any generator who stores,
treats, processes, or disposes of any hazardous waste produced exclusively on-site; provided,
however, that this section shall apply to any such generator who disposes of hazardous waste into
or on the land. For purposes of this section, "on-site" shall be defined to mean the same or
geographically contiguous property in single ownership which may be divided by public or
private right-of-way; provided, however, that the entrance and exit between the properties is at a
crossroads intersection, and access is by crossing as opposed to going along the right-of-way; as
well as noncontiguous properties owned by the same person but not connected by a right-of-way
which such person controls and to which the public does not have access.




Notwithstanding any provisions of this section to the contrary, this section shall apply to the
increase of capacity to store, treat, or dispose of any particular type of hazardous waste, unless
such increase of capacity was approved by the department pursuant to chapter twenty-one C
prior to the effective date of this paragraph, or unless an existing site assignment established
pursuant to the requirements of this section provides for the conditions under which such
increase of capacity shall be permitted.

Section 2. The commissioner shall administer the laws relative to health and sanitation and the
regulations of the department, and shall prepare rules and regulations for the consideration of the
council. The secretary of elder affairs and the commissioner shall jointly develop and submit to
the council rules and regulations governing the licensure and operation of convalescent or
nursing homes, rest homes, infirmaries maintained in a town and charitable homes for the aged.
He may direct any executive officer or employee of the department to assist in the study,
suppression or prevention of disease in any part of the commonwealth. He shall submit annually
to the council a report containing recommendations in regard to health legislation.

The commissioner shall prepare from the birth, marriage and death records received by him
under the provisions of chapter forty-six, and from the divorce returns received by him under the
provisions of section forty-six of chapter two hundred and eight, such statistical tables as he
deems useful, and shall make annual report thereof to the general court. The commissioner may
transmit such information to the appropriate agency of the federal government to participate in
the development of a cooperative system for producing uniform statistical information at the
federal, state and local level. The commissioner may make further use of such records as he
deems useful for administrative and research purposes connected with health programs and
population studies. He shall, as soon as is reasonably practicable, cause the birth, marriage and
death records to be bound with indexes thereto and shall retain their custody. He shall prepare an
alphabetical index of such divorce returns showing the names of the parties, year and number of
the judgment and the county in which the divorce occurred.

Prior to undertaking any activity or implementing any policy which would affect expenditures
for medical assistance under chapter one hundred and eighteen E, including but not limited to the
certification and licensure of providers of services under said chapter, the commissioner shall
assure that such activity is reviewed by the commissioner of medical assistance.

The commissioner shall consult with the commissioner of mental health prior to taking an action
substantially affecting the design and implementation of behavioral health services for children
under guidelines established by the secretary of health and human services under section 16S of
chapter 6A.

The commissioner, subject to the approval of the governor, may make such rules and regulations
governing the conduct of written and oral examinations by the several boards of registration and
examination under the department as shall be necessary to standardize procedures and protect the
commonwealth and applicants for registration against fraud. Nothing in this section shall prevent
a board from adopting, under authority of other provisions of law, specific rules and regulations
that are not in conflict with the rules and regulations authorized by this section.




City of Malden v. Flynn, 318 Mass. 276 (1945)
61N.E2d 107

318 Mass. 276
Supreme Judicial Court of Massachusetts, Middlesex.

CITY OF MALDEN
V.
FLYNN.

May 9, 1945.

*278 were not to be transferred without the approval of the board. Statute 1937, c. 282, also
inserted in said c. 111 a new section, 31B, authorizing boards of health to ‘make rules and
regulations for the control of the removal, transportation or disposal of garbage, offal or other
offensive substances,” and provided a penalty for the violation of any such rule or regulation or the
provisions of the new section 31A. It follows from these legislative acts that there has been carved
out of the general power of boards of health over nuisances, sources of filth and causes of sickness,
the power to deal with the collection, removal and transportation of garbage, and the authority
of boards over this particular subject matter is now to be determined by the specific legislation
covering that subject. However broad and general the language of G.L(Ter.Ed.) c. 111, § 122,
may be in conferring authority upon boards of health to abate nuisances, to eliminate sources of
filth and to remove causes of sickness, it cannot rightly be held to apply to the collection and
transportation of garbage in so far as the control of this matter is specifically conferred upon the
boards by sections 31A and 31B of said c. 111. These last mentioned two sections comprise parts
of a single chapter and must be construed, not **110 only with reference to each other but also
with reference to the remaining sections in said chapter, as portions of an harmonious and practical
system of legislation designed to protect the public health. Hite v. Hite, 301 Mass. 294, 17 N.E.2d
176, 119 A.L.R. 517; Killam v. March, 3 16 Mass. 646, 55 N.E.2d 945. While the general authority
conferred upon boards of health by section 122 was broad enough to include the collection and
transportation of garbage as long as said section stood alone, the subsequent enactments dealing
with this particular subject matter limited the scope of section 122, and that section must now be
considered to apply only to such cases within its general language as are not within the provisions
of these subsequent enactments. Copeland v. Mayor and Aldermen of Springfield, 166 Mass. 498,
44 N.E. 605; Cambridge v. John C. Dow Co., 185 Mass. 448, 70 N.E. 447; Boston & Albany
Railroad Co. v. Public Service Commissioners, 232 Mass. 358, 122 N.E. 384; McKenna v. White,
287 Mass. 495, 192 N.E. 84; Clancy v. Wallace, 288 Mass. 557, 193 N.E. 546;

ramtieyNext © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1




Home Glossary FADs

. T:189™ Gesma, Covnrar . ’
THE COMMONWEALTH OF MASSACHUSETTS

Hmaehuuh Laws Bills State Budget People Committeos Reports Educate & Engage Events MyLogistature :c
Home  Bils&Laws  Laws GeneralLews  PARTI  TITLEXVI GHAPTER 111 Section 1425 :
i
4

Massachusetts Laws General Laws i
Ponpoe |
Eassatiusens Constiution “. . D " H
PART X ADMINISTRATION OF THE GOVERNNENT g
Gaeneral Laws : . ;
. . HEXT i
Session Lawis © TMEXVI PUBLIC HEALTH ;

Rules PREV-  NEXT

CHAPTER 111  PUBLIC HEALTH - |

e e e e e e e !

“Section 1428 Metropolitan air paliution conbl district; establish mpositon;
powers of depargndem of environmental pto\u!unmew = on ey wext

e .

Section 1428, There is hereby established a metropolitan air pollution control district, to
consist of the terntory and waters compnsed within the cities and towns of Arlington,
Belmont Boston, Braintree, Brooknne, Cambrldge, Canton, Chelsea, Dedham, Everett, Lynn,
Malden, Medford, Melrose, Milton, Needham, Newton, Peabody, Quincy, Revere, Saugus,
Somerville, Stoneham, Wakefield, Waltham, Watertown, Weymouth, Winchester, Winthrop,
and Woburn, and such other cities and towns as may, after application for admisslon to the
.said district, be admxtted thereto by the department; provided that said dlstnct shall at all

times be composed of cont:guous territory.

The department shall control the pollution of the atmosphere withln sald district. The
department. may from time to time, after a public hearmg, prescribe and estabhsh amend or
repeal, rules and regulations to prevent pollution or undue contamination of the atmosphere

within said district.

Personnel of the department may in the performance of their dutieé under this section enter
and inspect any premises, providing said personnel receive the consent of the owner or person
in control of such premises. A court, judge or-justice authorized to Issue warrants i in criminal
cases may, upon sworn testymon_y by said personnel that consent for such entry and inspection
has been requested and refused, and upon further sworn testimony either (1) that a
reasonable inepection of industrial or-commercial premises is necessary to detect, prevent or
warn against conduct or conditions which may threaten the public health, comfort and
convenience by contributing to air pollutlon, or (2) that a reasonable nondiscriminatory public
health inspection, of which the Inspection of the particular premises isa part, has been
authorized by the-department and is being undertaken.to detect prevent or warn against
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Section 31C. A board of health, ‘or ather legal autnority constituted for such purpose by vote
of the town or dity council shall have junsdictlen to regulate and control atmespheric pollutlon, '
including, but not limited to, the emnssron of smoke, particulate matter, soot cinders, ashes,

"toxic and radioactive substarices, fumes, vapors, gases, industrial odors and dusts as may
arise within its bounds and which eonstitutes a nuisance,.a danger to the public health, or
impair the public comfort and convenjence.

‘Said board of health or other legal authority, subject to the approval of the department of
environmental protection, in this section called the department, may from time to time adopt'
reasonable rules and regulations for the control of atmosphenc pellutuon. Before the board of °
health or other legal authorlty submits such rules and regulations to the department for
approval such board or other Iegal authority shall- hold a public hearmg thereon, of which
notice shall be given by publicatlon for one day i in each of two successive weeks in a newspaper

‘ published in the town, the first publication to be at least fourt:een days pnor to the date of the
hearing, or if no newspaper-is published in such town, by pasting a copy of such-notice ina
public place therein. Said rules and regulations, whien approved by the department and aﬁ:er
publication in a newspaper published in the town, or, if no newspaper is published in such
town, after posting acopyina public place, shall have the force of law.

. The department shall advise the board or other Iegal authonty in all matters of atmcsphenc
pollution. The department may, upon request of the board of health or other legal authonty of
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Section 150. If the order is affirmed by the verdict, the board shall recover costs to the use of
the town; if it is annulled and the petitioner has not been specially authorized by said board to
exercise such trade or employment during the proceedings, he shall recover damages and
costs against the town; if it Is annulled and the petitioner has been specially authorized as
aforesaid, or if it is altered, he shall not recover damages, and the court may render judgment

for costs in its discretion.
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- Commonwealth of Massachusetts
County of Bristol
The Superior Court .
CIVIL DOCKET# BRCV2000-01257

K.R. Rezendes, Inc., R. Five, Ltd., and Peter D. Borges,
: Plaintiff(s)

vS.
The Board of Health of Frestown, John S. Ashley, Lawrence N. Ashley, and Mark A.

Howiand as they constitiite the Board of Health and the Town of Frestown
Defendant(s)

This action came on for trial before the Court, Richard T. Moses, Justice,
presiding, and the issues having been duly tried, and finding having been rendered,

itis ORDERED and ADJUDGED: _

1.) That plaintiffs K.R. Rezendes, Inc. and R. Five Ltd recover of the defendants
$176,374.36 plus statutory costs and interest as provided by law; and

2.) That plaintiff Peter D. Borges recover of defendants $3,057,288.25 plus
statutory costs and interest as provided by law. :

Dated at Taunton, Massachusetts this 27th day of May, 2005.

ourt (Richard T. Moses, Justice)

Assistant Clerk

Entered: 05/27/2005
Copies mailed 05/27/2005

" cvajustrip.upd 456417 udtedp hrrudado




Petroleum Institute v. Costle, 665 F.2d 1176, 1186 (C.AD.C. 1981) (“a clear threshold of

adverse health effects cannot be identified with certainty for ozone.”). Nevertheless, the
threshold should generally be upheld if it is not the result of “sheer guesswork” but rather
evidences that the “conclusion as to an adequate margin of safety [is based upon] a reasoned

analysis and evidence of risk . . . .” American Petroleum Institute v. Costle, 665 F.2d 1176, »1 187

(C.AD.C. 1981).

EPA and others charged with the responsibility of recommending or determining the
apprbpriate threshold have explicitly acknowledged the same type of criticism lodged by Levy.
EPA staff concluded that no “discernable thresholdé or exposure levels without a potential risk of
adverse effect were identified in the assessed epidemiologic studies of fine particulate matter.”
This is consistent with CASAC’s findings. Rowan West PFT, p- 4. But that does not lead to the
conclusion that PM2.5 emission thresholds should be zero or even less than current or
recommended thresholds. Instead, EPA has offered rational scientific and policy bases for the
NAAQS thresholds. In sum, the scientific evidence is not presently strong enough to support
regulating below the recommended NAAQS. EPA identified levels where the “scientific
evidence of association is the strongest” between PM levels and adverse health effects (the
quantitative. estimate of health risk) and where there is “appreciably less confidence” in the
estimates of risk because of uncertainties or limitations. Rowan West PFT, p. 4. In the Policy
Assessment, EPA specifically found that “recognizing the uncertainties inherent in identifying
any particular point a~t which our confidence in reported associations becomes appreciably less,
we conclude that the ax;ailable evidence does not provide a sufficient basis to consider alternative
annual standard levels below 11 pg/m®.” Valberg PFT, p. 3. CASAC, the independent scientific
panel mandated by Congress, concurred With the EPA’s assessment that at 10 pg/m® and lower
In the Matter of Palmer Renewable Energy, LLC, Docket No. 2011-021 and -022
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riding New York City subways, and (10) smoking one cigarette in a seventy-five year time.
Although these analyses were provided on an individual basis and the PRE plant would expose
the public, the analogies are nonetheless relevant to contextualizing and better understanding the
relative risks. Indeed, a number of the referenced activities are commonly performed by large
segments of the population.

Whether the NAAQS are Representative of the Springfield Area. The Petitioners’
argument that MassDEP’s reliance on NAAQS does not sufficiently consider the particularly
susceptible subpopulations in the area is not persuasive, In order to protect the public health, the
Primary NAAQS are designed to be protective of such subpopulations, not simply the average
individual, with an adequate margin of safety and wﬁhout regard to cost. The scientific smdies
and methodologies used to promulgate the NAAQS consider urban subpopulations with specific
susceptibilities like those presented by the Petitioners, See e.g. Policy Assessment, § 2.1.3
(describing study methodology, including urban air studies representative of susceptible urban
populations throughout the U.S.); Policy Assessment, § 2.2.1 (same); Policy Assessment, §22.2
(same); Policy Assessment, p. 2-40 (specifically discussing the extent to which the Harvard Six
Cities study is representative of susceptible urban populations); Policy Assessment, p. 2-40
(concluding that “study areas are generally representative of wban areas in the U.S, likely to
experience relatively elevated levels of risk related to ambient PM2.5 exposure.”). Without a
sufficient showing that the NAAQS are somehow not adequately representative for this appeal, it
should be presumed that they are appropriately protective of the public health. This regulatory
approach is consistent with how EPA has addressed environmental justice claims arising out of

Title VI in PSD appeals.*! Although the Petitioners have withdrawn their Title VI claim in this

*! See In re Shell Gulf of Mexico, Inc. and Shell Offshore Inc., OCS Appeal Nos. 10-01 through 10-04,
slip. op. at 71-75 (December 30, 2010) (Order Denying Review in Part and Remanding Permits); Inre

In the Matter of Palmer Renewable Energy, LL.C, Docket No. 2011-021 and -022
Recommended Final Decision After Remand
Page 50 of 78




